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Health Law: How Should Medical Care Be Provided? 


| 


You know 
the law. 


We know 
your 
insurance. 


Like any law firm, an insurance agency is only as good as the people 
who back it. 


At Poe & Associates, we’ve been serving the needs of Florida 
lawyers for over a decade. It’s an advantage most other insurance 
agencies just can’t offer—experience. 


The Lawyer’s Protector Plan, 
your first line of defense... 


¢ Professional (malpractice) Liability 

* Defense cost from first dollar (not against indemnity) 

¢ Unlimited prior acts coverage 

¢ Broader coverage protects you against—Personal Injury— 
Title Agent Coverage—SEC—Notary 

¢ Deductible options 


¢ Credits available—continuing legal education, multiattorney, 
premium size 


Call or write for details... AVAILABLE THROUGH 


702 North Franklin Street 
Post Office Box 1348 
Tampa 33601 
(813) 228-7361 


Poe &Associates, Inc. 


The Insurance Innovators 
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“WHY ARE MORE AND MORE FLORIDA 
‘ATTORNEYS CHOOSING EX LIBRIS? 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 


; in a separately bound section wi 
¢ Never misplace a seal again. The customized P y section with 


li ma . h full page stubs. Each is 
numbered and imprinted 


¢ The Ex Libris® corporate outfit is designed with name, capitalization, 
in rich, leather grained, mahogany-brown vinyl ‘4% and officers’ titles. 
with a velcro closure. The corporate name is 
embossed on the spine in 24K gold. A handsome 
addition to any corporate library. 


50 blank rag content 
sheets. Or printed Min- 
utes and By-laws with tax 
materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC $1244 Resolution, 
Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 

tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 
FL, GA, IL, MI, MO, NJ, NY, PA, TX 
and Blank State (Model Business Cor- 
‘poration Act). Our exclusive cor- 

‘porate record tickler. Mylar 
reinforced tab indexes with 
five positions. Transfer 
~. ledger, 8 pages, bound in 
_ separate section. 


Request our complete catalog 
of law products and services. 


No. 10 Basic Outfit $44.00 


No. 20 with Printed Mi 


Charge to American Express, 
MasterCard or Visa 


Excelsior-Legal 


New York ¢ Georgia ¢ Illinois * Texas 


Excelsior-Legal Southeast, Inc. 

PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 
call toll free 1-800-241-8816. 


TO: EXCELSIOR-LEGAL a) No. 10 Basic Outfit .... $44.00 Please include $1.00 for shipping and handling. 
rir Noa INC. Please Ship: (No. 20 with Printed Minutes and By-Laws $47.50 Sease Year 
DOX 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $7.00 for 2” die seal.) 


NPV or £7) PV Capiralication 
Shipment within 24 hours authorized shares each 


after receipt of order. 


Certificates signed by President and D Ship via Air—$5.00 extra. 
net (Secretary-treasurer, unless otherwise specified) eee 
0 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.95 extra. 


Charge MC 
WITHIN THE 48 CON. Ship to 
TIGUOUS STATES. 


($6.00 ELSEWHERE.) Zip Code —_____.__... FL 
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MPIRE 


CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 


Name Reservations 


Same Day If Ordered Before 2 P.M. 


Certificates of Good Standing 


Same Day If Ordered Before 2 P.M. 


Quick File™ 


We File Your Articles of Incorporation 


Quick Corp” 


Same Day Filing of Articles of Incorporation 
We Complete & File Articles of Incorporation 


1-800-432-3028 


Announces Great New Services 
From The Service Company 


FILING SERVICES 


$13.00+ Tx 


$13.00+ Tx 


$8.00 - $12.00 


$15.00+ Costs 


C.0.D. ONLY Call For Details 


All Material & Services Are Same Day — No Excuses. 


Corporate Kits 


Black Jewel 


Profit Non Profit P.A. 
31.00 38.00 35.00 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE 
PADDED gold silk-screened three ringe binder and slip box, printed 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK 
SHEETS, POCKET SEAL (pocket seal fits in kit) 20 lithographed 
imprinted & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC 
ELECTION FOR SECTION 248, & INDEMNIFICATION PLAN, writ- 
ten statement to organize corporation in lieu of minutes and by- 
laws printed typewriter print and spacing to match your insertions, 
also these extra bonus items: two memo pads with each kit, federal 
application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemployment status 
authorization schedule for Election 248. 


Bonds 
Stock Certificates 


Rubber Stamps 


Notary & Corporate 
Seals 


That's Class. . . ‘ 
Personal Library 
Embosser 


| Additional stock 
f centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


13.50 


Plus Tax & Shipping 7 
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Features 


Introduction: 
Health Law: How Should Medical Care Be Provided? 
Guest Editor Barbara Pankau. introduces this special issue which 
discusses some of the changing laws and regulations in what has 
become the nation’s third largest industry 


Trends in the Industry: 
Adjusting to Change 
Mary Randolph Dooley and John A. Johnson explain why the 
new governmental incentive for cost containment necessitates a 
dramatic internal realignment in thinking and interplay between 
physicians and administrators 


Focus on Consolidation of Public Hospitals 

Steven G. Wenzel discusses the dichotomy emerging between 
legislatively mandated consolidation efforts and court decisions 
which have found such consolidation violative of antitrust laws 


Focus on Consolidation by Not-for-Profit Hospitals 
William Trickel, Jr., lists the benefits of various forms of medical 
services consolidation 


Restricted Choice — A Liability of Alternative Delivery 
Systems 

Edward J. Hopkins and Gary Scott Davis say the demand and need 
for new, more cost-effective ways of providing health care deserves 
close attention by health care providers 


Discovery of Medical and Hospital Records 

Jeffrey Allen Cramer tells how the requirement of an order showing 
“good cause” before hospital records could be obtained complicated 
the process for personal injury attorneys and placed an additional 
burden on the courts 


Informed Consent 

A. Budd Cutler states that practitioners should not rely exclusively 
on the statutes but continue to look to the cases since courts appear 
to rule as they did before adoption of the Florida Medical Consent 
Law 


Refusal of Other Than Life-Sustaining Medical Treatment: 
Legal Options 
Marshall B. Kapp lists the steps in identifying legal options so the 


attorney will be prepared to counsel the client about the most 
appropriate response to a patient's treatment refusal 


Withholding Life-Sustaining Treatment 
Joel T. Strawn discusses how the Florida Legislature and Supreme 
Court have resolved major legal problems associated with organ 
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transplants and determination of death and the problem remaining 
with terminally ill, incompetent patients 


Certificate of Need: 
A Practitioner’s View of the Florida Health Facilities and Health 
Services Planning Act 
F. Philip Blank explains how Florida’s certificate of need law has 
become a focus of controversy while the business of providing 
health care continues to increase 


State Certificate of Need Program 
Thomas J. Konrad explains how the HRS Community Medical 
Facilities Office processes certificates of need 


Rate Regulation: 
A View from Florida’s Task Force on Competition and 
Consumer Choices 
Robert W. Mc Knight explains the findings of the task force and 
says no matter what it recommends or the legislature passes into 
law, health care developments need to be monitored 


A View from Florida’s Treasurer and Insurance Commissioner 
Bill Gunter sounds optimism that the state can moderate rising 
medical costs without harming what he believes is the world’s 
most successful health care system 


A View from the Florida Hospital Association 

William A. Bell cites examples of the importance of hospitals, 
physicians, businesses, consumers.and legislators working together 
to make quality health care accessible and affordable 


Florida Medical Malpractice Insurance Reform: 
The Bar’s Past Position and Participation 
Patrick G. Emmanuel lists areas of Bar involvement in medical 
malpractice reform 


A View from Academy of Florida Trial Lawyers 
Stephen M. Masterson relates 1983 legislative activity 
surrounding Florida Medical Association proposals that “wouid 
have affected all tort litigation and to some extent all civil 
litigation” 
A View from Florida Physicians’ Insurance Reciprocal 
John E. Thrasher writes that establishment of the reciprocal has 
proved to be the single most important reform in terms of 
availability of insurance for physicians 

Law Notes 


Tax Law Notes by James E. Roberts and Peter T. Kirkwood 
Tax Traps in Tax- Leveraged Salary Continuation Plans 


Trial Lawyers’ Forum by Stephen E. Nagin 
Litigation of Hospital Staff Privileges 
Administrative Law by John-Edward Alley 
Labor Relations in the Health Care Industry 


Family Law by Miriam E. Mason and Sharon L. Hanna 
Health and Medical Issues in Family Law Practice 


Real Property, Probate & Trust Law by Thomas A. Bell and Jerry 
E. Aron 
The New Time-Share Act 


Published monthly except July/August is combined issue, 
by The Florida Bar, 600 Apalachee Parkway, Tallahassee 
32301-8226. Second class postage paid at the Post Office in 
Tallahassee, Florida 32301-8226 and at additional mailing 
offices. The Florida Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the Journal as 
part of their annual dues payment. Nonmember subscriptions 
are $20 a year; $12 for law students (double distribution will 
occur upon a student subscriber's admission to the Bar). 
Single magazine copies, $1.75; September directory issue $15 


($7.50 to Bar members). Single copy «~les subject to 5% 
Florida sales tax. 

Advertising copy is carefully reviewed but publication herein 
does not necessarily imply endorsement of any product or 
service offered. Advertising rate card will be furnished upon 
request. Views and conclusions expressed in articles herein 
are those of the authors not necessarily those of the editorial 
staff, officials or Board of Governors of The Florida Bar. 

©1984 The Florida Bar. Postmaster: Send address changes 
to The Florida Bar Journal, Tallahassee, Florida 32301-8226. 
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Here’s Why You CAN’T Afford to Miss the 


Twelfth Annual Young Lawyers Convention 
Hyatt Regency-Grand Cypress Resort 
Orlando, Florida e March 28 to April 1, 1984 


The proliferation of bar-sponsored activities in recent years 
has forced young lawyers to carefully select among numerous 
alternatives to obtain the best value for their time and money. 
Recognition of this was a prime consideration in planning the 
Twelfth Annual Convention. The result is a unique opportunity 
for you to attend a convention where every seminar and activity is 
geared specifically to your needs and desires. 

This is a convention staged by young lawyers for young 
lawyers. It offers Continuing Legal Education in a wide range of 
specialties. In addition, it offers you the opportunity to learn how 
to manage your most important resource, time, and to obtain 
valuable advice on how to cope with the pressure of the practice 
of law. Additional educational programs will offer advice on 
investment and career development — evaluating opportunities 
for partnership in large and small firms and making other rational 
career decisions. 

By attending this convention you will also have a “first look” at 
Florida's newest and unparalleled convention/resort facility. The 
Hyatt Regency is breathtaking, everything you could possibly 
ask for in a convention facility, from the 18-story glass atrium 
lobby to the elegantly appointed rooms and suites. The half acre, 
free-form swimming pool is complete with waterfalls, waterslides, 
jacuzzis nestled in rock grottoes and even a swim up bar. 
Championship golf and tennis facilities are complemented by a 
25-acre lake for sailing and canoeing, sauna and exercise rooms, 
jogging and nature trails, and much, much more. You simply 
must see it to believe it! 

Spouses and children will love this convention, too! Continuous 
transportation to the Orlando area attractions will be available. 
Excellent child care and recreational facilities are provided 


YLS Convention Calendar 


through the hotel and are supplemented by special convention 
activities. Exercise classes, a shopping tour of Lake Buena Vista, 
a tennis tournament and an excellent substance abuse seminar 
are among the highlights. 

Ample time has been allowed for all attorneys and spouses to 
relax, unwind, socialize and enjoy the beauty and splendor of the 
convention resort. When the last seminar ends on Friday after- 
noon, the fun really begins! Friday night's dinner is followed by a 
“theme” party you won't want to miss, with entertainment 
provided by The Tams. The “theme” of Friday’s party is secret 
and will be disclosed later to convention registrants only by 
separate mailing. Saturday is reserved for sports tournaments 
and relaxation culminating in a fabulous annual dinner and show 
featuring top recording artists The Nitty Gritty Dirt Band. This 
will be a knockout show! 

Best of all, your convention registration covers the cost of all 
seminars, most meal functions and all entertainment for you and 
your spouse or guest. This is made possible by the generosity of 
the sponsors listed in this brochure. We guarantee that you will 
not find a better opportunity to attend high quality seminars, 
enjoy top-name entertainment and experience a convention 
facility of this caliber anywhere! Convention attendance and 
hotel accommodations are limited, so sign up early. See you in 
March! 


Neil J. Berman Charles J. Bartlett 


President Chairman 
Young Lawyers Section Twelfth Annual Young Lawyers 
Convention 


Wednesday, March 28 


5:00 p.m.-7:30 p.m. Early Registration 


Thursday, March 29 


8:00 a.m.-6:00 p.m. 
8:00 a.m.-12:00 noon 


Convention Registration 

Seminar — Basic Residential Real 
Estate Transactions 

Videotape Presentation 

Young Lawyers Section Board of 
Governors Meeting 

Seminar — Economic Considera- 
tions in the Formation of aLaw Firm 
Workshop for Local Bar Leaders 
Seminar — Financial Planning and 
Investment Management 

Seminar — The Basics of Personal 
Injury Litigation 

Videotape Presentation 

Kick-Off Reception sponsored by 
YLS 


Friday, March 30 


7:00 a.m.-12:00 noon 


9:30 a.m.-12:00 noon 
10:00 a.m.-12:00 noon 


1:00 p.m.-5:00 p.m. 
1:00 p.m.-5:00 p.m. 


1:00 p.m.-6:00 p.m. 


6:30 p.m.-7:30 p.m. 


Seminar — The Basics of Personal 
Injury Litigation 

Videotape Presentation 
Convention Registration 

Lou Anderson's Aerobic Body 
Sculpture Class 

Seminar — How to Manage Time 
and Increase Individual Productivity 


7:30 a.m.-6:00 p.m. 
7:30 a.m.-9:00 a.m. 


9:00 a.m.-12:00 noon 


10:00 a.m.-12:00 noon Seminar — Sticking Our Necks Out 
for Kids 

Trips to Walt Disney World, Sea 
World and other Area Attractions 
Luncheon featuring Governor Bob 
Graham 


10:00 a.m.-4:30 p.m. 


12:15 p.m.-1:45 p.m. 


2:00 p.m.-5:00 p.m. Seminar — How to Manage Stress 
and Avoid Job Burnout 
2:00 p.m.-6:00 p.m. Seminar — Basic Residential Real 


Estate Transactions 

Videotape Presentation 

Women’s Tennis Tournament 
Shopping Trip to Walt Disney World 
Village at Lake Buena Vista 
Carribean Dinner with Steel Band 
TGIFF Surprise Theme Party featur- 
ing The Tams 


Saturday, March 31 


7:00 a.m.-12:30 p.m. 
7:00 a.m.-8:15 a.m. 


2:00 p.m.-5:00 p.m. 
2:00 p.m.-5:00 p.m. 


7:00 p.m.-9:00 p.m. 
9:00 p.m.-12:00 mid 


Convention Registration 
Sixth Annual Great American Am- 
bulance Chase 

Lou Anderson’s Aerobic Body 
Sculpture Class 

Breakfast with Disney Characters 
Open Tennis Tournament 

Dining on the Green Luncheon 
Golf Tournament 

Tune-up Reception 

Annual Dinner & Show featuring 
the Nitty Gritty Dirt Band 


8:45 a.m.-10:15 a.m. 


9:00 a.m.-11:00 a.m. 
9:30 a.m.-12:00 noon 
12:00 noon-1:15 p.m. 
1:00 p.m.-6:00 p.m. 
6:30 a.m.-7:30 p.m. 
7:30 p.m.- 
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REGISTRATION FORM 


TWELFTH ANNUAL YOUNG LAWYERS CONVENTION 
MARCH 28-31, 1984 


Please print or type information requested below, and mail with your check to: Young Lawyers Convention, 
The Florida Bar, Tallahassee, FL 32301. 


INSTRUCTIONS: This registration form must be accompanied by payment of a registration fee for each 
member of The Florida Bar and a registration fee for each spouse or guest accompanying a member, 
excluding children. Each member paying the registration fee of $110, and each spouse or guest paying the 
registration of $60, will receive one ticket to each of the complimentary functions listed below. There will bea 
nominal charge for the Tennis Tournament and Golf Tournament. IF YOU DO NOT PLAN. TO ATTEND AN 


EVENT, PLEASE DO NOT REQUEST A TICKET, SINCE SEATING IS LIMITED AND ON A FIRST COME, 
FIRST SERVED BASIS. 


MEMBER'S name (first, middle initial, last) REGISTERING SPOUSE OR GUEST’S NAME 
NICKNAMES (or as you wish them to appear on convention badges) (Spouse/guest) 
(Member) 
OFFICE ADDRESS PHONE 2 
CITY STATE ZIP CODE 3 
No. of Children and Age Categories Attending: 
—__— 0-5 years 6-12 years 13+ 
Number |Fee Per 
DATE DAY ACTIVITY Code} Persons | Person | Amount ie 
REGISTRANT $110 
SPOUSE/GUEST $ 60 
March 29 Thursday}Economic Considerations in the Formation of a Law Firm 101 Free 
Basic Residential Real Estate Transactions Video Presentation 102 Free 
Financial Planning and Investment Management Seminar 103 Free 
The Basics of Personal Injury Litigation Video Presentation 104 Free 
Kick-Off Reception 105 Free 
March 30 Friday j|Lou Anderson’s Aerobic Body Sculpture Class 201 Free 
How to Manage Time & Increase Individual Productivity Seminar | 202 Free 
The Basics of Personal Injury Litigation Video Presentation 203 Free 
Sticking Our Necks Out for Kids Seminar 204 Free 
Trip to Walt Disney World 205 Free i 
Luncheon 206 Free 
How to Manage Stress and Avoid Job Burnout Seminar 207 Free 
Basic Residential Real Estate Transactions Video Presentation 208 Free 
Women’s Tennis Tournament 209 $ 10 
Shopping Trip to Lake Buena Vista 210 Free 
Carribean Dinner 211 Free 
TGIFF Surprise Theme Party 212 Free 
[March 31 Saturday |Mini-Marathon 301 $ 5 
Lou Anderson’s Aerobic Body Sculpture Class 302 Free 
Breakfast with Disney Characters 303 Free 
Open Tennis Tournament 304 $ 10 
Dining on the Green Luncheon 305 Free 
Golf Tournament 306 $ 35 
Tune-Up Reception 307 Free 
Annual Dinner & Show 308 Free 
TOTAL AMOUNT ENCLOSED $ 
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President's Page 


Toward a More Competent Bar 


by William O. E. Henry 


A new member of The Florida Bar is 
rarely competent to practice law un- 
supervised. He is usually well-educated, 
with seven years of undergraduate and 
legal education, and is often more 
knowledgeable about the law than his 
predecessors. Unfortunately, he is also 
usually woefully short on the practical 
skills and sometimes lacks the motivation 
to represent clients competently. 

Legal competence as I am using the 
term is the same as defined by the 
American Law Institute-American Bar 
Association Committee on Continuing 
Professional Education (ALI-ABA), as 
follows: 


Legal competence is measured by the extent 
to which an attorney (1) is specifically knowl- 
edgeable about the fields of law in which he or 
she practices, (2) performs the techniques of 
such practice with skill, (3) manages such 
practice efficiently, (4) identifies issues beyond 
his or her competence relevant to the matter 
undertaken, bringing these to the client’s 
attention, (5) properly prepares and carries 
through the matter undertaken, and (6) is in- 
tellectually, emotionally, and physically 
capable. Legal incompetence is measured by 
the extent to which an attorney fails to main- 
tain these qualities. 


For many years The Florida Bar has 
sought to overcome the legal incompe- 
tence of its new members. Several years 
ago John Germany, Tampa, chaired a 
committee that considered requiring an 
internship for new lawyers, among other 
remedies. The recommendations of the 
Germany committee were sound, but 
other obstacles prevented their full imple- 
mentation. Subsequently Bill Trickel, 
Orlando, chaired a commission that dealt 
with a number of specific aspects of legal 
competence. Hopefully, some improve- 
ment in the system has been the result. 

A thorough review of the efforts of 
The Florida Bar over the years to im- 
prove legal competence following admis- 
sion will lead one to the inescapable 
conclusion that more needs to be done 
before admission. A medical doctor in 
Florida must have at least one year of 
internship before being authorized to 
practice medicine unsupervised, and most 
physicians have three or four years of 
residency before entering private practice. 
An engineer in Florida following gradua- 
tion must have four years of “active engi- 
neering experience of a character indi- 
cating competence to be in responsible 


charge of engineering.” In both medicine 
and engineering the total education and 
experience requirements exceed the seven 
years of education required of a new 
Florida lawyer. 

A new member should have preadmis- 
sion training in effective legal writing, 
oral communication, interviewing, fact- 
gathering, counseling, negotiation, trial 
advocacy, and practice management 
skills. He should also be able to demon- 
strate that he is intellectually, emotion- 
ally, and physically capable. 

Law schools could provide the neces- 
sary preadmission training in a four-year 
curriculum. My discussions with law 
school teachers and administrators do 
not find them eager to undertake the 
burdens of this additional training. 
Further, I find members of the Bar reluc- 
tant to impose upon law schools un- 
wanted duties, especially since most 
members of the Bar believe that the law 
schools are performing their present 
functions very well. 

I am confident that if applicants for 
admission to the Bar were examined on 
practice skills and investigated for moti- 
vational traits they would find readily 
available the necessary training. More- 
over, this training would be provided at 
a competitive cost. We found that 
additional continuing legal education 
prompted by the designation specializa- 
tion plan resulted in commercial enter- 
prises supplying much of the CLE not 
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supplied by the Bar or law schools. Sim- 
ilarly, commercial enterprises would fur- 
nish much of the training that would be 
required if applicants were going to be 
examined on practice skills. Further, law 
schools would selectively provide post- 
graduate courses because it would be in 
their self-interest to do so. The Bar also 
would provide assistance because of its 
important stake in the process. 

I am not unmindful of the difficulties 
inherent in preadmission training, per- 
sonality investigations, and testing for 
successful performance and character. 
California is working on practice skills 
testing but the results are still prelimi- 
nary. Other states will follow California. 
Clinical psychology has developed to the 
point where much can be done to help a 
lawyer be emotionally capable. I am sug- 
gesting that post-admission training and 
counseling are too late and that, no 
matter how difficult, preadmission train- 
ing and counseling can be accomplished 
to improve the competency of the Bar. 

If the Supreme Court required Bar 
applicants to be examined on practical 
skills, the court should also defer eligibil- 
ity to take the bar examination for up to 
one year after law school graduation so 
that the necessary training could be 
obtained without interfering with the 
standard law school education. This 
examination deferral might cause Florida 
to lose some exceptional but impatient 
graduates and make it even more difficult 
for the financially deprived student to 
become a lawyer, but these problems are 
not insurmountable. If Florida takes the 
lead in preadmission competence train- 
ing, other states are certain to follow 
because this is a national problem. 

] am urging The Florida Bar to explore 
with those concerned, including the 
Board of Bar Examiners, the Supreme 
Court of Florida, and the law schools, 
requirement of an examination of appli- 
cants on lawyer skills and motivation and 
delay of the bar examination beyond law 
school graduation so the necessary train- 
ing may be accomplished. However, I am 
not wedded to any particular approach 
and am open to any procedure that will 
improve the competence of the Bar at the 
preadmission stage. If you have any sug- 
gestions or comments about this impor- 
tant matter, I would be glad to hear from 
you. BJ 
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The National Institute 
for Trial Advocacy 


Announces the Tenth Annual 
Intensive Program in 


ADVOCAC 


Southeast Regional 
University of North Carolina 


School of Law 
Chapel Hill, North Carolina 
May 10-20, 1984 


The program is designed primarily for lawyers with one 
to five years of trial experience. Each day, participants 
will perform as counsel in some phase of a trial. These 
performances will be critiqued by a faculty consisting 
of an experienced trial judge, experienced trial lawyers, 
and a law professor, and will be videotaped for later 
review and critique. Participants will gain the equivalent 
experience of several trials. 


For an informational brochure and application form, contact: 


Professor Joseph Kalo 

University of North Carolina School of Law 
Chapel Hill, North Carolina 27514 

(919) 962-8518 or (919) 962-4125 
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Executive Directions 


Creation of a Committee 


by John F. Harkness, Jr. 


Back in October of 1981 President 
Samuel S. Smith discussed with Budd 
Cutler the establishment of the Health 
Law Committee. The increase in 
population of the State of Florida had 
mandated an increase in health facilities 
and related professions. There also had 
been a tremendous amount of legislative 
activity in the health care area. Mr. 
Cutler suggested that committee 
members be people who are attorneys for 
health maintenance organizations, 
nursing homes and hospital groups, and 
in-house counsel of hospitals, etc. All of 
these people were becoming specialists in 
their own right in the field of health law. 
Cutler perceived a committee that would 
be responsive to the growing needs in 
continuing education and would serve as 
a forum to discuss and work out 
common problems. 

Sam Smith notified the Program 
Evaluation Committee to determine if the 
establishment of the committee would 
receive its approval and subsequently 
that of the Board of Governors. The 
committee received a number of letters 
from attorneys who read the Bar News 
story concerning the desire to establish 
such a committee. The Program 
Evaluation Committee recommended to 
the Board of Governors, and the Board 
of Governors approved, the 
establishment of the committee in 1982. 

Since that time the committee has been 


a success with a very active membership, 
offering both CLE courses and a 
newsletter. Additionally more and more 

members are volunteering to serve on the 
committee. 


By June, 1983, there were 144 members 
of the committee. The committee divided 


into subcommittees on specialized 
topics which include legislation 
publications, education, planning and 


regulation, long-term care and nursing 


homes, hospitals and medical staffs, 
taxation and financing, labor, and 


liability negligence and malpractice. The 
committee has had meetings at each of 
the conventions and general meetings of 


committees since its formation. At the 


Midyear Meeting in January 1984 it held 


a seminar that first reviewed the Florida 
health planning legislation and practice; 
secondly, reviewed withholding or 
removal of life support equipment; and 
thirdly, discussed proposed legislation for 
negligence and malpractice. All of these 
subjects are of immense interest and 
importance to anyone in the health care 
area. Obviously, the committee is 
fulfilling the needs of its members ina 
most timely method. 

The committee is planning a seminar 
for the Annual Meeting to be held in 
June with subjects yet to be decided. 

The newsletter published by the 
committee in January had articles on 
preferred provider organizations, mercy 
wills in Florida, discovery in peer review 
committee proceedings; legislation 
update on hospital disclosure of patient 
medical records; as well as minutes of the 
last committee meeting. 

You can see that this is a very active 
committee, and if you are interested in 
this field of law and involved in it, 
membership on this committee could be 
valuable. To join the committee, all you 
need to do is write to The Florida Bar in 
Tallahassee. Anyone who wants to serve 
on any substantive law committee is 
more than welcome; we just need to 
know to add you to the mailing list, so 
we can provide information to you and 
you can in turn volunteer your services to 
the committee. BJ 
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Health Law: 
How Should 
Medical Care Provided? 


ealth law has expanded far 

beyond the defense of hos- 

pitals and physicians in mal- 
practice actions. Health law has become a 
diverse and complex specialty that defines 
and balances the legal and economic 
boundaries within which health care is 
provided. 

The health care industry is the third 
largest in the nation. According to the U.S. 
Department of Health and Human 
Services, health care accounted for 10.5 
percent of the 1982 gross national product. 
HHS figures also show that $48 billion was 
spent in Medicare and Medicaid reim- 
bursement for hospital expenses alone. 
Society must confront and is confronting 
such issues as who should pay these costs, 
how may they be contained and will the 
resolution of these questions affect the 
availability of quality care. 

While the debate progresses, market 
conditions change, leaving transition as 
the only constant. Rather than addressing 
a stable target, legislatures, administrative 
bodies and those in the industry constantly 
are asked to apply existing laws and 
regulations to changing market forces and 
structures. These include a growing sur- 
plus of physicians, the emergency of “for 
profit’ and ‘multi-unit’ providers, 


by Barbara Pankau 
Guest Editor 


increasing competitiveness among and 
simultaneous consolidation between pro- 
viders, unprecedented and expensive ad- 
vances in technology, and the restructuring 
of traditional relationships fundamental to 
the industry such as the relationship 
between the hospital and physician. 

State and federal legislatures and 
administrative agencies also attempt to 
control the developments. The result is a 
body of changing laws and regulations, the 
volume of which is staggering. Attorneys, 
regulators and those they regulate struggle 
even to keep current. 

The Florida Bar Journal Editorial 
Board recognizes these problems and their 
relevance to attorneys in Florida where a 
large aging population requires a com- 
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mensurate volume of health care. We 
therefore devote this issue to some of the 
principal concerns in health law. The 
authors, all knowledgeable in their fields, 
have done an excellent job of addressing 
the complex issues within stringent space 
limitat:ons. 

Mary Randolph Dooley and John 
Johnson set forth some of the “salient 
medical-legal-economic issues” which they 
project will accompany emerging trends in 
the hospital industry (“Adjusting to 
Change”). Steven Wenzel comments on 
the difficulties providers in general and 
public hospitals in particular face in recon- 
ciling established antitrust doctrine with 
consolidation efforts (“Trends in the 
Industry with a Focus on Consolidation: 
Public Hospitals”). 

Bill Trickel writes about the various and 
developing forms of consolidation by 
hospitals such as mergers, joint ventures, 
group purchasing and corporate restruc- 
turing (“Trends Toward Consolidation by 
Not-for-Profit Hospitals”). Ed Hopkins 
and Gary Davis address another new 
development—the structure of alternative 
delivery systems (including preferred pro- 
vider organizations) and their effect on 
responsibility and choice in the industry 
(“Restricted Choice—A Liability of Al- 
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ternative Delivery Systems”). 

This Journal issue combines such dis- 
cussions of innovative concepts with 
articles on current developments in more 
established areas. Jeff Cramer writes 
about production of medical records 
(“Discovery of Medical and Hospital 
Records’). Budd Cutler's article, 
“Informed Consent,” surveys the main 
issues involved with that topic, and 
Marshall Kapp discusses a patient's right 
to refuse treatment (“Refusal of Other than 
Life Sustaining Medical Treatment: Legal 
Options”). Joe/ Strawn also addresses this 
issue in the context of life sustaining treat- 
ment for the terminally ill (“Withholding 
Life Sustaining Treatment”). 

On the regulatory front, Phil Blank and 
Tom Konrad present their respective views 
on the certificate of need process through 
which health planners attempt to curtail 
spiraling costs, promote competition, en- 
courage consolidation and joint efforts, 
and ensure access to quality care—ambi- 
tious objectives to say the least (“A 
Practitioner’s View of the Florida Health 
Facilities and Health Planning Act” and 
“State Certificate of Need Program”). 

Many of the articles urge legislative re- 
form. Efforts to respond are apparent. Pre- 
dictions are that hospital ratesetting and 


malpractice insurance reform will be two 
pivotal issues in the 1984 session. Bob 
McKnight, Bill Gunter and Bill Bell 
present their views respectively in the 
following: “Rate Regulation: Florida Task 
Force on Competition and Consumer 
Choice,” “Rate Regulation: Florida’s 
Treasurer and Insurance Commissioner,” 
and “Rate Regulation: Florida Hospital 
Association.” As regards malpractice in- 
surance reform, Pat Emmanuel sum- 
marizes The Florida Bar's activities to date 
in “Medical Malpractice Insurance 
Reform: The Bar's Past Position and 
Participation.” Stephen Masterson and 
John Thrasher discuss the problem and 
proposals to resolve it in their respective 
articles, “Medical Malpractice Insurance 
Reform: Academy of Florida Trial 
Lawyers” and “Medical Malpractice 
Insurance Reform: Florida Physicians’ In- 
surance Reciprocal.” 

The articles are representative of the 
impact health law has on attorneys as pro- 
fessionals and as individuals. We hope that 
the wide range of topics will interest the 
specialist and generalist and, through dis- 
semination of information, contribute 
positively to the continuing debate on how 
health care should be provided in this 
country. BJ 


Barbara Pankau’s practice with the 
Carlton, Fields firm, Tampa, consists 
exclusively of health law. She is vice 
chairman of The Florida Bar Health 
Law Committee, a board member of 
the Florida Association of Hospital 
Attorneys, and a member of the ABA 
Health Law Forum, the American 
and Florida Hospital Associations, 
and the Advisory Board of Trustees, 
Humana Women’s Hospital, Tampa. 
She has published and lectured in 
health law, taught legal writing at the 
University of Florida College of Law 
and has been a member of The Bar 
Journal/ News Editorial Board since 
July 1980. 


Letters 


Advice to a New Admittee from 
an Old Country Lawyer 

The following is an open letter to 
Sherwood L. Stokes, Esquire, et al. (Re 
article in January 1984 Bar Journal) 


Dear Sir: 

How right you are, how right you are! 

My books in my early days of private 
practice are not like yours were, but my 
earlier experience has allowed me to skirt 
some of the pitfalls and pratfalls that 
accompany a new law practice. 

Nevertheless, you are 100 percent 
correct when you indicate that it is other 
than the practice of law where the big 
money is to be made. If I live well and die 
rich, it will be investments that carry the 
day, not the law. 

I'm not sure of the accuracy of your sta- 
tistics, or their validity in New York, New 
Jersey or Texas (where I am admitted to 
practice, as well as Florida). Your 
comments regarding the corollary between 
law school grades and making money are 


valid, however, although | have heard it 
told slightly differently. 

There is no shortcut to being thorough 
or working through every detail of any par- 
ticular case that crosses your desk, but two 
maxims that are important to this office 
and which can be added to your “distilled 
wisdom,” the latter of which hangs on our 
office wall, are as follows (both are 
apocryphal, I believe): 

It is better to be lucky than good. 

A man ina lawsuit without money is like 
a one-legged man at a kicking. 

If these do not assist the young lawyer, 
when attention to detail is not sufficient, a 
motto | adopted as a child, which has stood 
the test of time, may be helpful: Nothing is 
impossible if it is possible. 

Alas, the opposite is also true, but 
around here the impossible just takes a 
little longer. 


GREGORY R. JACOBS 
Houston 
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Disinterested 


Apropos of Sanders’“I'll Write No More to 
Ladies,” 58 Fla. B. J. 113 (February 1984): 


A lawyer’s vain passes 

At various lasses 
Absolutely disinterest me; 
As does his admission 

He lacks intuition 

Into basic femininity. 


Dear editor, spare us! 

Let not poetasters harass 

The few moments when we can relax: 
If a poem doesn't bear 

On concerns we all share 

Tell the author to kindly make tracks. 


DAVID TRACHTENBERG 
Lake Worth 


‘ 

i 
— 


For His Views On The Legal Profession, 
Charles Bragg Should Be Hung! 


The eminent artist/humorist Charles Bragg has turned his irreverent style to the legal profession 
in this widely acclaimed series of posters—perfect for hanging 
in the home or office, or gifting a partner or worthy adversary. $20 each ($30 signed). 
$70 the group of four ($90 signed). Add $5.00 for mailing costs. 


AMERICAN CIViL LIBERTIES UNION. 


SANITY HEARING 18 x 24 OBJECTION OVERRULED 18 x 24 


114. OUTOFCOURTSETTLEMENT 18x 24 115 OBJECTION SUSTAINED 18 x 24 


l be | LINDEN GRAPHICS Please send me the following (if to be sent as gift, indicate 


9713 Santa Monica Boulevard (Dept. #21) separately; Name, Address, City, State, Zip) 
Beverly Hills, California 90210 


Call collect to order (213) 274-3940 #112_______poster(s) @ $20 each 


Name #113__——sépposter(s) @ $20 each 


Address #114____——_poster(s) @ $20 each 


City State Zip #115__sépoostter(s) @ $20 each 


_____ Check/Money Order enclosed Mailing Cost ($5.00) 


______ Mastercard Visa bo a of four Total 
Card No. Exp. Date 


THE FLORIDA BAR JOURNAL/MARCH 1984 


137 


Autumn Festival” 1982 Los Angeles Chapter CA 
112 
CONVENTION OF TRIAL LAWYERS OF TRIAL LAWYERS 


Poon 


138 THE FLORIDA BAR JOURNAL/MARCH 1984 


: 
pooe D D0 | | 
is O poo Don — a 
4 


he United States health care 

industry is on the threshold of 

major change. During the re- 
mainder of the 1980's the marketplace will 
become fiercely competitive, particularly as 
better informed consumers and proactive 
legislators limit the number of dollars that 
current trends would have otherwise allo- 
cated to the industry. This new environ- 
ment will present another example of the 
interlocking relationship between law and 
economics and will challenge the skills of 
the health care attorney as novel legal 


issues unfold and old ones_ receive 
renewed attention. 
Recent Medicare amendments (42 


C.F.R. 405 et seq.) establish a prospective 
payment system based on diagnostic- 
related groupings of illnesses and dis- 
eases (“DRG’s”). Implementation of the 
DRG system will involve the attorney in 
consulting with the administrator-client 
in order to interpret the new guidelines 
and to assist in establishing operational 
compliance. In addition, the new 
governmental incentive for cost contain- 
ment necessitates a dramatic internal 
realignment in thinking and in the inter- 
play between physicians and admin- 
istrators. It is just as important, if not 
more so, that counsel address the 
anticipated fallout of reactions from both 
the marketplace and the professional 


by Mary Randolph Dooley and John A. Johnson 


Trends the Industry 


Adjusting to Change 


medical community. 

The evolving health care market will 
be strongly influenced by the concept of 
consolidation, i.e., bringing multiple 
units and forms of health care delivery 
under one management. Many hospital 
industry leaders believe the advent of the 
Medicare DRG system will make it more 
difficult for small systems and 
independent hospitals to raise necessary 
capital and remain both cost competitive 
and effective. It is, therefore, antici- 
pated that many independents will either 
choose, or be forced by financial cir- 
cumstances, to affiliate with larger chains 
or combine with other independents to 
obtain the commensurate economies of 
scale and scope. For example, Kenneth 
Abramowitz (a leading securities analyst 
with Sanford Bernstein, Inc., New York) 
forecasts that by 1987 multi-unit health 
care providers will own 43.4 percent of 
the acute care hospitals in the United 
States, up from an estimated 34.5 percent 
in 1982 and 31.8 percent in 1977. (Modern 
Health Care, May, 1983, p.95). 

The greater depth of services will be 
matched only by their expanding 
breadth. It is now increasingly perceived 
that the desired quality and continuity of 
health care can more effectively be pro- 
vided by a comprehensive pooling of 
Accordingly, health care 


resources. 
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providers are adopting concepts that 
were foreign to traditional thought in the 
industry only a few years ago. Major 
hospital chains, for instance, once con- 
centrated solely on general acute care 
hospitals. But now, as a response to 
current market conditions and in antici- 
pation of future trends, many of these 
chains also operate psychiatric and other 
specialty facilities, health maintenance 
and preferred provider organizations, 
freestanding emergency centers, health 
insurance, home health care and other 
primary and ancillary services. 

One ramification of these develop- 
ments is that the boundary line between 
the roles of the physician and the hospital 
administrator will become increasingly 
blurred. The new DRG system has 
established a monetary value for each 
type of illness or disability. By implica- 
tion, it also establishes new standards for 
the extent, and perhaps the quality, of 
medical treatment which will be made 
available to Medicare patients. The phy- 
sician and the administrator must, 
therefore, discard their traditional atti- 
tudes and adopt a new relationship of 
collaboration, one focused on quality 
health care, but tempered by the legisla- 
tive and administrative mission to 
contain costs. 

Unfortunately, one can expect the new 
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relationship between the physician and 
the manager to be similar to a “typical” 
marriage: in the early stages, as adjust- 
ments are made in each partner's role, 
there will be moments of seemingly in- 
surmountable conflict. Part of this con- 
flict will undoubtedly manifest itself in 
physician beliefs that administrators are 
encroaching’ upon, or even usurping, 
medical discretion. In anticipation of 
this, health care attorneys should provide 


their administrator clients with some 
guidance regarding the juxtaposition of 
the cost containment mandate and the 
physician-patient relationship. 

In Florida, this guidance may be 
gleaned, in part, from Rush v. City of St. 
Petersburg, 205 So.2d 11 (Fla. 2d DCA 
1967). Affirming the trial court’s 
dismissal of a complaint alleging the de- 
fendant hospital was unlawfully 
engaging in the practice of medicine 
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through its radiology contract, the appel- 
late court stated: “The crux of the matter 
. is whether the relationship between 
(the radiologist) and the patients of (the 
hospital) has been so destroyed as to 
allow the hospital to become the medical 
practitioner.” According to this case and 
other authority in Florida (see, for 
example, Watson v. Centro Espanol De 
Tampa, 30 So.2d 288 (Fla. 1947); Reams v. 
State, 279 So.2d 839 (Fla. 1973); Op. Att’y. 
Gen. Fla. 056-322 (1956); S.S. Hollender, 
Inc. v. Morqus, 23 So.2d 89 (Fla. 1945)), 
an administrator will be acting within the 
bounds of propriety as long as his input in 
the health care delivery process does not 
involve judgment and skills requiring a 
physician’s training and experience. In 
each and every instance, the physician 
must be permitted to maintain complete 
loyalty to the patient vis-a-vis the 
patient’s diagnosis and treatment. 

With the advent of the DRG system and 
the ensuing consolidation of services, the 
health care industry may also find the 
spectre of antitrust issues looming on the 
horizon. Medical staffs and administrators, 
in an effort to gain operational efficiencies, 
may deem it necessary to establish new 
measures of internal control or to restruc- 
ture the contractual relationships between 
select physician groups and hospitals. In 
any such event, one may expect resistance 
similar to that giving rise to Hyde v. 
Jefferson Parish Hospital District, 513 F. 
Supp. 532, (E.D. La. 1981), rev. 686 F.2d 
286 (Sth Cir. 1982), cert. granted No. 82- 
1031. This action was brought upon the 
allegation that, by entering into an exclu- 
sive anesthesiology services contract to the 
exclusion of Dr. Hyde, the hospital “tied” 
such services to the “purchase” of the hos- 
pital’s surgery facilities and this conduct 
violated §1 of the Sherman Act, (15 U.S.C. 
A): 

The court of appeals applied the “per se” 
rule to this transaction, reversing the 
district court’s “rule of reason” analysis 
and its conclusion that the anticompetitive 
effects of a closed system in the defendant 
hospital were sufficiently offset by the 
benefits to patient care. The medical 
community and the hospital industry are 
now awaiting a decision from the U.S. 
Supreme Court, oral arguments having 
been presented on November 2, 1983. As 
such, it is premature to embark upon, nor 
does space allow, a thorough analysis of 
this action or its likely outcome. Never- 
theless, the health care attorney must keep 
Hyde in mind, not only for the legal! 
principles that may be established, but also 
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as a reminder of the zeal likely to confront 
health care providers should they take ac- 
tions which are perceived by physicians as 
improvident or, worse, a threat to his 
practice. 

Anticipating the response of the Depart- 
ment of Justice to the industry’s coming 
era of consolidation is even more bother- 
some. As stated by Richard Givens: 


The stress placed upon varying objectives within 
the antitrust tradition depends heavily upon the 
perception of the most crucial issues facing the 
national economy at the time. Because of their 
“generality and adaptability,” antitrust 
provisions are especially likely to be employed 
as instruments of national economic policy. 
Indeed, this is to a large degree inevitable, 
whether or not intended, because the dominant 
view of the nature of the national economy at 
any given time must and does influence how 
particular facts are interpreted.! 


The multi-unit health care provider 
must, therefore, plan its strategy carefully 


with a keen focus on economic efficiencies. 
This strategy must not only provide for the 
ongoing viability of the enterprise in the 
more competitive marketplace, but it must 
also be designed in harmony with the 
larger socio-economic environment. 

This article does not attempt to be a total 
synthesis of trends awaiting the health care 
industry. It is simply an effort to identify a 
few of the more salient medical-legal- 
economic issues which may accompany 
those trends. These issues obviously 
extend beyond the realm of proprietary 
health care. Indeed, with the exception of 
the different organizational and financial 
structures of for-profit and nonprofit 
providers, it is very likely that changing 
economic conditions, societal norms and 
adaptable legislative and judicial 
responsiveness will generate a convergence 
in operative thinking that will leave the two 
segments of the hospital industry virtually 
indistinguishable from each other. B) 


Trends in the Industry: 
Focus on Consolidation of Public Hospitals 


by Steven G. Wenzel 


major trend in the health care 

industry is the consolidation 

of the health care facilities 
and services, reflecting a belief that the 
quality of available health care will be 
improved while economic efficiencies are 
introduced. A dichotomy is emerging 
between legislatively mandated consolida- 
tion efforts! and court decisions which 
have found such consolidation violative of 
antitrust laws.? 

Historically, potentially anticompetitive 
consolidation activities of health care pro- 
viders were exempt from antitrust laws as 
members of the “learned professions.” 
Congress passed legislation such as the 
Hospital Survey and Construction Act of 
1946 (HSCA)? and the National Health 
Planning and Resources Development Act 
of 1974 (NHPRDA)‘ which mandate con- 
solidation. By 1978, the Supreme Court 
had abolished blanket antitrust exemp- 
tions for the “learned professions,” setting 
the stage for the current conflict between 
consolidation attempts pursuant to 


NHPRDA and accompanying state legis- 
lation. 

Public hospital consolidation projects 
range from agreements to share services to 
multihospital systems which merge their 
separate managements and ownership 
structures into one centralized entity. Any 
of these activities potentially violates anti- 
trust laws. Vulnerable to attack are hos- 
pital mergers which “substantially lessen 
competition or create a monopoly” in vio- 
lation of §VII of the Clayton Act;® hori- 
zontal agreements to fix maximum prices 
by physicians which are per se illegal under 
§1 of the Sherman Antitrust Act;’ the 
refusal of a private health insurance carrier 
to accept a new hospital as a member; and 
attempts to delay or prevent issuance of a 
certificate of need (CON) in order to 
prevent new entrants into the market 
which may violate the Sherman Act if the 
action is taken in bad faith.’ 

Florida’s Health Facilities and Health 
Services Planning Act,!° enacted pursuant 
to the NHPRDA, contains several incon- 
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‘ANTITRUST: AN ECONOMIC APPROACH (Law 
Journal Seminars-Press, New York, 1983) 
pp.31-32. 
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John A. Johnson is an attorney in 
the Humana, Inc., law department in 
Louisville, Kentucky. He received his 
B.A. in 1973 from Centre College of 
Kentucky and J.D. from the 
University of Louisville Law School 
in 1976. He is a member of the 
American, Kentucky, and Louisville 
Bar Associations. 


sistencies.'! The Act requires the Depart- 
ment of Health and Rehabilitative Services 
(HRS) and the local health planning 
councils to plan for the “elimination of 
needless duplication of services”!? and to 
consider “probable economies and im- 
provements in services that may be derived 
from joint, cooperative or shared health 
care and health planning resources,” 
while identifying and encouraging 
“community resources and mechanisms to 
facilitate consumer choice and free market 
competition in health care.” 

The Florida Legislature has responded 
to the NHPRDA and the courts by 
mandating both consolidation and compe- 
tition. It is clear that every attempt at con- 
solidation does not restrain competition, 
but in the absence of guidelines from HRS 
and the courts, health care providers in 
Florida are uncertain as to whether con- 
solidation projects may be subjected to 
antitrust scrutiny or if any of those scru- 
tinized may be exempt under one of the 
three recognized exemptions.!* 
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Public hospitals’ consolidation efforts 
may be fully exempt from antitrust scru- 
tiny under the “state action” doctrine. A 
public hospital was defined by the Florida 
Supreme Court in 1953 as: 


A hospital created and endowed by the govern- 
ment for general charity is a public corporation; 
and a public hospital may be defined in general 
as an institution owned by the public and 
devoted chiefly to public uses and purposes.'® 

The United States Supreme Court has 


enunciated a stringent two-part test for 
“state action” immunity from antitrust 
regulation. “The challenged restraint must 
be ‘one clearly articulated and affirmative- 
ly expressed as state policy’ and the policy 
must be ‘actively supervised’ by the state 
itself."!7 

The first part of the test is met for 
Florida health care by the Florida Health 
Facilities and Health Services Planning 
Act, which expresses a state policy that 
both the state and local health planning 
units consider consolidation when 
planning for the future health care needs of 
the people of Florida. 

The second part of the test is more diffi- 
cult to meet, but HRS has clearly defined 
procedures for review of CON applica- 
tions and this may show sufficient active 
supervision of state policy. Public 
hospitals are “owned by the public™!* and 
are under the control of some local govern- 
mental body. As such, are their consoli- 
dation efforts automatically “state 
action™ The answer appears to depend on 
whether the individual project requires a 
certificate of need.'® If a public hospital 


undertakes a project requiring a CON and 
receives the required state approval, it is 
reasonable to conclude that such project is 
protected under the “state action” 
exemption, based on the premise that 
HRS’s_ review procedures for CON 
applications are active state supervision of 
clear state policy. 

Florida’s public hospital industry has 
not yet been subjected to any reported 
antitrust litigation. A growing number of 
antitrust cases being decided against health 
care providers in other states causes in- 
creased uncertainty in the industry about 
future consolidation projects. One 
solution would be further guidelines from 
HRS interpreting the Florida Health 
Facilities and Health Services Planning 
Act and clarifying the status of projects 
which do not require a certificate of need. 
Such clarification is needed as a matter of 
both law and policy and would serve to 
remove considerable uncertainty from 
what is presently a conflict of commands to 
both compete and consolidate. BJ 


' See, e.g., National Health Planning and 
Resources Development Act of 1974; Pub. L. 
No. 93-641, 88 Stat. 2225 (1975); FLA. STAT. 
§381.493(2) (Supp. 1982). 

2 See, e.g., National Gerimedical Hospital 
and Gerontology Center v. Blue Cross of Kansas 
City, 101 S.Ct. 2415 (1981); Arizona v. 
Maricopa County Medical Society, 102 S.Ct. 
2466 (1982). 

3Pub. L. No. 79-725, 60 Stat. 1040 (codified 
as amended in scattered sections of 42 U.S.C.) 

+National Health Planning and Resources 
Development Act, supra. 

5Goldtarb v. Virginia State Bar Assoc., 421 


Trends in the Industry: 
Focus on Consolidation by Not-for-Profit 


Hospitals 


by William Trickel, Jr. 


he increasing needs of nonprofit 

hospitals to reduce costs per unit 

of service delivered and to 

access capital markets for ever-increasing 

debt capital have generated trends toward 

nonprofit hospital consolidations of 

various types. The consolidation has not 

generally involved merger or actual consoli- 

dation of corporate entities but rather joint 

ventures in the form of shared service 
organizations. 

Prior to 1965, shared service organiza- 


tions were generally in the nature of coop- 
erative buying efforts operated, for the 
most part, by religious chains. During the 
past 20 years, these cooperative or central 
purchasing operations have evolved from 
national contracts with vendors of goods 
and services who agree to provide the 
goods and services to member hospitals at 
a negotiated discount to the offering of a 
full range of services provided directly to 
the member hospitals by the shared service 
organization. Such services might include 
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U.S. 773 (1975); National Society of 
Professional Engineers v. United States, 435 
U.S. 679 (1978). 

“City of Fairfax v. Fairfax Hospital Ass’n., 
562 F.2d 280 (4th Cir. 1977). 

’Arizona v. Maricopa County Medical 
Society, 102 S.Ct. 2466 (1982). 

‘National Gerimedical Hospital and Geron- 
tology Center, 101 S.Ct. 2415 (1978). 

° Hospital Building Co. v. Trustees of the Rex 
Hospital, ef a/., 691 F.2d 678 (4th Cir. 1982). 

"FLA. STAT. §381.493-.499 (Supp. 1982). 

'! See FLA. STAT. §§381.493(2), .494(6)(c)(4), 
(11), (7)(b)(1)(c), and (7)(b)(3)(Supp. 1982). 

STAT. §381.493(2)(Supp. 1982). 

FLA. STAT. §381.494(7)(b\(1)(c) (Supp. 
1982). 

'SFLA. STAT. §381.494(7)(b)(3) (Supp. 1982). 

'SThese exemptions are known as the 
doctrines of “implied repeal,” “state action” and 
“Noerr-Pennington.” 

'6West Coast Hospital Ass’n. v. Hoare, 64 
So.2d 293, 297 (1953). 

"California Retail Liquor Dealers Assoc. v. 
Midcal Aluminum, Inc., 445 U.S. 97 (1980). 

'*West Coast Hospital Ass’n. v. Hoare, 64 
So.2d 293 (1953). 

'' Projects which require a CON are listed in 
FLA. STAT. §381.494(1)(a)-(m) and FLA. ADMIN. 
Cove Rule 10-5.04. 
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data processing, architectural and engi- 
neering services, legal services, etc. 

During the same period, community hos- 
pitals outside the nonprofit religious chains 
have created shared service organizations. 
In some instances, the shared service or- 
ganizations are national organizations 
representing hospitals around the country. 
More commonly, they may be organized at 
the state level, often in conjunction with 
the state hospital associations. 

Such horizontal combinations are likely 


to play only a small part in the hospital 
response to economic pressures generated 
under the Medicare program by mounting 
deficits (projected to exceed $300 billion 
before the year 2000 unless corrective 
action is taken) arising from the attempt to 
provide state-of-art medical and technical 
services to an aging population. More 
important is likely to be the actual consoli- 
dation of individual hospitals into larger 
hospital systems. Again, as with the shared 
service organization, development of non- 
profit multihospital systems has evolved 
most rapidly with the religious chains. Asa 
practical matter, that is because common 
religious affiliations provide a basis for 
developing multihospital systems without 
the community hospital being viewed as 
subjecting itself to interference by, or sur- 
rendering its authority to, entities outside 
the community. However, the need for 
increased patient revcnue flow by the ac- 
quiring hospital, a more stable economic 
environment and better management by 
the acquired hospital and better access to 
the capital debt markets by both hospitals 
have led to a rapidly increasing trend 
toward consolidation of nonprofit hospi- 
tals into multihospital systems. It is antici- 
pated that this trend will accelerate during 
the next several years as the debt market 
becomes more and more wary of single 
hospital financing in an economic climate 
of diminishing federal revenues for in- 
creased services to federal beneficiaries. 
Except with respect to hospitals in 
financial difficulty, it is likely that the most 
popular form of consolidation into hospital 
systems will be through the corporate 
restructuring of one or more of the consoli- 
dating hospitals. A common form of 
corporate restructuring by individual hos- 
pitals results in the formation of a “parent” 
or controlling corporation which is essen- 
tially a holding company that either is the 
sole corporate member or appoints the 
members and directors of the “subsidiary” 
hospital corporatiois. A hospital in a 
neighboring community can be brought 
into such a restructured corporate system 
and retain its own identity with a sub- 
stantial portion of the directors coming 
from the community served by the hospital. 
Thus, corporate restructuring is favored 
for many reasons. It probably affords 
more flexibility in structuring the relation- 
ship between the individual hospital and 
the system than most other forms of con- 
solidation. It does not have the appearance 
of a sellout of the community hospital 
assets to outsiders that the asset acquisition 
has. Also, there has already been consider- 


able corporate restructuring undertaken 
by individual hospitals. 

Another form of consolidation likely to 
be undertaken by nonprofit hospitals with 
increasing frequency is vertical consolida- 
tion to expand and control the health ser- 
vices delivery systems which precede and 
follow hospitalization. For example, aver- 
age length of stay of hospitalized patients 
may be of a sufficient duration that Medi- 
care payments under the new prospective 
payment system will not cover the costs of 
services provided. If so, the hospital not 
only will want to undertake aggressive utili- 
zation review activities within the hospital 
but also to control the post-hospital forms 
of care available. In this way, the hospital 
can move patients out of the hospital as 
rapidly as possible into lesser forms of 
care, such as a skilled nursing facility or a 
home health agency. Accordingly, the 
hospital will be looking to acquire or estab- 
lish its own skilled nursing facilities, ex- 
tended care facilities and home health 
agencies. Frequently, this may be accom- 
plished through acquisition or creation of 
a new facility within the context of a cor- 
porate restructuring by a single hospital. 

Hospitals contemplating vertical consoli- 
dation to increase the scope of health care 
services offered by their delivery system 
will be equally concerned with obtaining 
control over the fiow of patients to their 
facility. This results from two factors: the 
need for a higher volume of patients to fill 
the vacant beds created by measures di- 
rected toward reducing length of stay and 
the need to reduce the quantity of services 
actually provided during the hospital stay. 
If the hospital is able to increase the 
amount of preadmission diagnostic testing 
before the patient is admitted, this will help 
reduce its costs without reducing Medicare 
payments under the present system. Two 
ways to achieve the desired control over 
volume and preadmission services are the 
formation ofa health maintenance organi- 
zation ora preferred provider organization 
controlled, at least in part, by the hospital. 
Again, the most likely form for the vertical 
consolidation of preadmission health de- 
livery systems will be through corporate 
restructuring. However, the preadmission 
vertical consolidation activity most prob- 
ably will lag behind the discharge consoli- 
dations since the hospitals will attempt to 
deal with the front-end problems by work- 
ing with unrelated outside entities in lieu of 
the consolidation process. It is only the 
threat of competition from other hospitals 
or lack of cooperation from the medical 
staff that will accelerate the front-end ver- 
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tical consolidation process. 

Thus, as the nonprofit hospitals proceed 
with vertical consolidations there will be 
increased activity in the area of joint ven- 
tures. For example, the hospital and a 
commercial laboratory may create a sepa- 
rate laboratory facility to provide pre- 
admission diagnostic testing and reference 
laboratory services for other hospitals and 
physicians on the medical staff of other 
hospitals. Through such a joint venture, 
the hospital may not be required to invest 
in the facilities and equipment to the extent 
it otherwise would have had to do. At the 
same time, the hospital will assure a flow of 
nonpatient revenues to the vertically inte- 
grated health system and reduce the costs 
of inpatient services provided by the hospi- 
tal itself. 
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Why is NBD Trust Company in Horida? 


Simple. 


m 
We want to be where your clients are. 


We know the meaning and 
the importance of conve- 
nience. So do your clients, 
some of whom may be our 
customers too. We know they 
spend all or a substantial part 
of the year in Florida, or are 
thinking of retiring to Florida. 
That's why we've opened NBD 
Trust Company of Florida in 
West Palm Beach. 

We're prepared to handle all 
of your clients’ trust needs, 
no matter where they are in 
Florida. Our officers can help 
set up new trusts, transfer an 
existing trust, help with estate 


planning and manage portfolios 
quickly and conveniently. Your 
clients will have the support and 
experience of National Bank of 
Detroit behind them, too, via a 
computer terminal linking 
Florida to NBD’s Trust Division. 
NBD Bancorp, Inc., with 
assets of $12 billion, operates 
NBD Trust Company of Florida 
with the same expertise as 
National Bank of Detroit. 
Through the combined capa- 
bilities of NBD and its affiliated 
Florida trust company, your 
clients are given a level of 
service and convenience here- 


tofore unavailable. And, it is 
NBD Trust Company of Florida’s 
policy to use as attorney fora 
trust, the same attorney who 
prepared the document. This 
way you keep in constant con- 
tact with your clients. 

NBD Trust Company of 
Florida is here to help with 
your clients’ trust and invest- 
ment needs. For information 
or to arrange an appointment, 
please call John F. Fralick at 
(305) 659-0800 today. 


TRUST COMPANY 
OF FLORIDA 


SUBSIDIARY OF NBD BANCORP INC 


450 Australian Avenue South « Reflections Office Centre » West Palm Beach 33401 
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Restricted Choice— 


Liability Alternative 
Delivery Systems 


by Edward J. Hopkins and Gary Scott Davis 


ncreased competition for consumer 

dollars and growing pressure to con- 

tain or even lower costs have caused 
hospitals, physicians, third-party payors, 
and other purchasers of health care services 
to develop and participate in new organiza- 
tional modes of health care delivery. Since 
the early 1970's, these “alternative delivery 
systems” (“ADS”) have proliferated. Pre- 
eminent among the new generation of 
ADS are health maintenance organiza- 
tions (“HMO”) and preferred provider 
organizations (“PPO”). According to a 
1982 HMO census, there are 265 opera- 
tional HMO’s in the country, 13 of which 
are located in Florida. Because the PPO is 
less rigidly organized and regulated than 
the HMO, no precise count of these or- 
ganizations is available. However, a 1983 
compilation lists 107 PPO’s, with seven 
located in Florida. 

During the 1983 session, the Florida 
Legislature debated the issue of PPO’s and 
EPO’s (exclusive provider organizations). 
The Florida House of Representatives 
passed HB 1182, which would have created 
F.S. §627.6371 to allow an “insurer, by 
agreement with insureds, [to] limit pay- 
ments under a policy to services secured by 
insureds from providers charging alterna- 
tive rates pursuant to contracts with such 
an insurer.” The senate took no action on 
HB 1182. 

Prior to concluding the 1983 regular and 


special session, however, the Florida 
Legislature did enact PPO legislation. Ch. 
83-342 does not provide for exclusive 
provider arrangements but does permit 
“insurers or groups of insurers [to] negoti- 
ate and enter into contracts for alternative 
rates of payment with licensed health care 
providers.” The bill further provides that 
the “[iJnsurers may, by agreement with the 
insureds, limit payments under a policy to 
such alternative rates regardless of the 
provider chosen by the insured, and offer 
the benefit of such alternative rates to 
insureds who select such providers.” 

The Florida Legislature’s action closely 
parallels established health-related public 
policy goals. Legislators, consumers, and 
third-party payors have advocated en- 
couraging health maintenance organiza- 
tions and other alternative delivery sys- 
tems. They simultaneously advocate main- 
taining maximum individual choice of 
physicians, other providers, and insurers. 
The increasing number of HMO’s and 
PPO’s is evidence of the success of the first 
objective. The prospect of accomplishing 
the latter objective appears questionable 
upon close examination of the mode of 
operation of HMO’s and PPO’s. 


Freedom of Choice 

The demography of the state is 
conducive to consumption of a large vol- 
ume of health care services. Thus, both 
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HMO?’s and PPO’s may significantly alter 
present health care delivery in Florida 
since these two ADS most affect tradi- 
tional fee-for-service health care delivery 
and the patient’s “right” to choose a physi- 
cian or hospital free from pressure by the 
payor for those services. 

More specifically, an HMO isa plan that 
provides comprehensive, coordinated 
health care services to voluntarily enrolled 
members ona prepaid basis without regard 
to the actual services provided. Within this 
concept HMO’s operate through varying 
organizational models with one key 
element common to all. Subscribers must 
receive services from HMO-designated 
physicians, hospitals, or other providers 
for the services to be covered under the 
monthly HMO premium. Thus, effective 
participation in an HMO requires the 
subscriber to forsake traditional family 
medical practice (and the individual 
choices implicit in this practice) in favor of 
the HMO-coordinated group approach to 
medicine. 

A patient’s freedom of choice is also re- 
stricted, albeit less so, ina PPO. PPO’s are 
based on the economic principle of supply 

\d demand and the business principle of 
voiume discounts. Basically, a PPO creates 
an affiliation among health care providers 
and third-party payors. While variations 
are emerging, the PPO generally offers 
health care services at a discount from full 
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charges, and, more importantly, 
implements strict utilization controls. In 
exchange. the third-party payor builds into 
its medical service plan financial incentives 
to its subscribers, i.e., greater coverage or 
lower deductibles, if the subscriber uses a 
PPO provider. Thus, PPO subscribers are 
“encouraged” but not required to utilize 
preferred providers although the 
referenced financial incentives may be 
significant enough to impose effectively 
the same restraint as do the outright re- 
strictions in an HMO. 

The freedom of choice issue is of great 
concern to Medicare beneficiaries 
receiving services under an ADS. Section 
1876 of the Social Security Act permits the 
secretary of the Department of Health and 
Human Services to enter into contracts 
with an HMO to provide services to 
Medicare beneficiaries. Presently, nine of 
Florida’s 13 HMO’s have entered into such 
contracts, serving approximately 39,000 
beneficiaries. 

Generally, Medicare beneficiaries have 
absolute freedom of choice to select physi- 
cians and hospitals from whom they 
receive services. Once a Medicare 
beneficiary enrolls in an HMO which has 
entered into a risk-sharing reimbursement 
agreement with the Medicare program, 
however, this freedom of choice is greatly 
limited. Under this arrangement the con- 
tracting HMO is paid a fixed annual 
amount per beneficiary. When services are 
provided for less than this fixed amount, 
both the HMO and Medicare program 
share in the savings; losses are absorbed 
wholly by the HMO. Five of Florida’s 
HMO’s have this type of contract, and 
among them provide service to 72 percent 
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of all Florida Medicare beneficiaries en- 
rolled in an HMO. With the exception of 
emergency services (or urgently needed 
service provided outside the HMO’s 
service area), such Medicare beneficiaries 
must receive services directly or through 
arrangements by the HMO. Otherwise, the 
beneficiaries must pay these expenses 
directly. 


Emerging Liabilities Under ADS 

As HMO and PPO subscribers in 
general and Medicare-H MO beneficiaries 
in particular are forced to adapt to these 
new methods of health care delivery, 
HMO’s and PPO’s must also assume their 
new responsibility for directing this selec- 
tive delivery of services. Control over the 
delivery of care is not without attendant 
responsibility and liability. With the 
exception of a staff model HMO, nearly all 
other forms of ADS utilize the services 
of providers who are independent con- 
tractors. By establishing the independent 
contractor relationship, the PPO or HMO 
seeks to avoid liability under the doctrine 
of respondeat superior for the acts or 
omissions of contracting providers. 

These efforts may not be successful, 
especially in view of the loss of patient 
freedom of choice. The independent 
contract doctrine has been substantially af- 
fected by apparent or ostensible agency 
doctrine. Under this doctrine, an implied 
or presumptive agency is created where 
one party induces another to believe that a 
third party is his agent. This doctrine has 
been applied in malpractice claims in 
Florida and may well be invoked to impose 
liability on HMO’s and PPO’s. 


Particular factors which bear on the 
potential application of the doctrine to 
HMO’s and PPO’s include the following: 
(1) selection of attending provider often by 
other than the patient; (2) absence of a 
contract directly between patient and pro- 
vider and presence of a contract between 
provider and plan; (3) ability of the HMO 
and PPO to control providers’ standards 
of performance through utilization review; 
and (4) interposition of HMO or PPO plan 
between patient and provider. See 
generally, Lane, Legal Relationships and 
Responsibilities in HMO’s, HCM Review, 
Fall 1983, at 56. These elements are inher- 
ent in almost all HMO’s and PPO’s, 
because each is essential to the plan’s 
operation as a cost-effective and competi- 
tive ADS. As indicated above, however, 
the very elements which constitute the core 
of the new ADS may result in the attribu- 
tion of unexpected liability. 
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The recent and rapid growth of HMO’s 
and PPO’s indicates a trend toward inno- 
vative and cost-conscious means of 
providing health care services. As the 
number of HMO’s, PPO’s and other types 
of ADS increase, the differences between 
each type often become indistinguishable. 
For example, Aetna Health Care Pro- 
grams, Inc. has recently begun marketing 
Choice. This is a hybrid between a PPO 
and HMO which allows freedom to select a 
primary care physician but restricts the 
selection of specialists and hospitals. This 
type of plan seeks to combine the best of 
PPO’s and HMO’s by preserving freedom 
of choice while exercising discretion and 
control over the more costly elements of 
health care. Whether this approach or 
others will make ADS more attractive to 
consumers or protect against liability 
remains unknown. One certainty, 
however, is the demand and need for new, 
more cost-effective ways of providing 
health care. This challenge to existing 
health care delivery systems is readily 
apparent and deserves close attention by 
existing health care providers. BI 


HOPKINS DAVIS 


Edward J. Hopkins is the managing 
partner of the Miami office of the na- 
tional health law firm of Wood, Luck- 
singer & Epstein. He received an A.B. 
magna cum laude from Xavier 
University and his J.D. from Duke 
University Law School. He is the 
former director of legal affairs for 
Blue Cross and Blue Shield of 
Florida. Hopkins confines his 
practice to and lectures extensively on 
health-related legal matters. 

Gary Scott Davis is an associate in 
the Miami office of Wood, Lucksinger 
& Epstein. He graduated Phi Beta 
Kappa from the State University of 
New York at Binghamton, receiving a 
B.A. with honors. He received his 
J.D. with honors from the George 
Washington University. 


“For Paralegals Only” 


Here's a great way to bring your corpo- 
rate paralegal up-to-date on C T services. 


Designed specifically for the paraleqal/ 
legal assistant, this new CT folder ex- 
plains C T's special relationship with the 
paralegal professional, and describes 
the many ways C T can help on corpora- 
tion assignments. Includes actual samples 
of C T publications and work aids. Ideal 
for both the beginning paralegal and the 
long-time veteran. 


Copies of THE COMPLETE CORPORATE 
PARALEGAL are yours for the asking. 
Just complete and mail this coupon. 


C T Corporation System 


8751 WEST BROWARD BLVD. 
PLANTATION, FLORIDA 33324 
TELEPHONE: 1-800-432-3434 


IN BROWARD COUNTY: 473-5503 
IN DADE COUNTY: 949-4837 


2 PEACHTREE STREET, N.W. 
ATLANTA, GEORGIA 30383 
TELEPHONE: 1-800-241-5824 


Please send copies of THE COM- 
PLETE CORPORATE PARALEGAL. 


FIRM 


ADDRESS. 
CHY 
STATE, ZIP CODE__ 


THE FLORIDA BAR JOURNAL/MARCH 1984 


\ 


4 


: 
Yin LZ 
| 
MEE > 
on 
we 
4 
: 


Discovery Medical 
and Hospital Records 


hen the Florida Legisla- 

ture enacted F.S. Section 

395.017(3) (1982), it 
sparked some interest in the hitherto mori- 
bund subject of discovery of hospital and medi- 
cal records. Discovery of such records had 
become fairly routine with the enactment 
of Florida Rule of Civil Procedure 1.351, 
effective January 1, 1981. Prior to that 
time, counsel often had to go through the 
time-consuming procedure of deposing 
medical records custodians in order to 
obtain the requested records. Rule 1.351 
provided a simpler procedure whereby the 
records could be mailed to the party re- 
questing them. 

Thus, obtaining and reviewing hospital 
and medical records, always a staple of 
personal injury litigation, presented little 
problem to the practitioner until 
§395.017(3) came along. The following 
provision of that section brought a rude 
jolt to practicing personal injury lawyers: 

Patient records shall have a privileged and 
confidential status and shall not be disclosed 
without the consent of the person to whom they 
pertain, but appropriate disclosure may be made 
without such consent to hospital personnel for 
use in connection with the treatment of the 
patient, or upon the order of a court of competent 


jurisdiction upon application therefor showing 
good cause. 


The requirement of an order showing 


by Jeffrey Allen Cramer 


“good cause” before hospital records could 
be obtained absent patient consent compli- 
cated the professional lives of personal 
injury attorneys and placed an additional 
burden on Florida’s already overworked 
circuit courts. Many circuit courts 
responded with administrative orders 
which equated the issuance of a subpoena 
for the medical records to an order 
showing good cause.! Such administrative 
orders were of dubious constitutionality” 
but were observed by hospitals in many 
instances. 

Fortunately, the legislature reacted to 
this problem and amended §395.017(3), 
effective October 1, 1983.3 The new lan- 
guage allows production of medical records 
“upon the issuance of a subpoena from a 
court of competent jurisdiction and proper 
notice by the party seeking such records to 
the patient or his legal representative.” 
Thus, compliance with Florida Rule of 
Civil Procedure 1.351 should now equate 
to compliance with amended §395.017(3). 

This amendment may prove moot pos- 
sible constitutional challenges to the 
statute. Some circuit courts have held the 
previous statute to be an unconstitutional 
infringement upon the jurisdiction of the 
judiciary.4 It was argued that obtaining 
medical records in litigation is a procedu- 
ral matter exclusively within the rulemak- 


ing authority of the Florida Supreme 
Court, and that the legislature cannot 
usurp this prerogative. 

The enactment of §395.017(3) caused 
corollary questions regarding subpoenas 
and orders issued by deputy commis- 
sioners in workers’ compensation proceed- 
ings. Does the order of a deputy commis- 
sioner issue from a “court of competent 
jurisdiction” which may compel produc- 
tion of hospital or medical records? Again, 
the legislature addressed this problem with 
a 1983 amendment to F.S. §440.3(1) which 
provides: 

Whenever a law requires an order of a court 
of competent jurisdiction for the obtention of 
medical or hospital records, an order of a deputy 
commissioner entered for such purposes shall be 
deemed to be an order of a court of competent 
jurisdiction. 

Another interesting legislative determi- 
nation is found in §395.017(1) which states 
that hospital records are the property of 
the hospital, not of the patient. A patient 
may receive copies of the records if he pays 
a reasonable copying charge. Concerning 
obtaining original records the statute 
states: 

The licensed facility shall further allow any 
such person to examine the original records in its 
possession, or microfilms or other suitable repro- 


ductions of the records, upon such reasonable 
terms as shall be imposed to assure that the 
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records will not be damaged, destroyed, or 
altered. 

Because hospitals are obligated to main- 
tain accurate medical records, they are 
reluctant to allow parties to civil litigation 
to take original records such as x-rays to 
court for fear the records might be lost or 
damaged. Consequently, when original 
records are subpoenaed, some hospitals 
require litigants to pay for copies of the 
x-rays or other documents which the 
hospital maintains until the originals are 
returned. At least one circuit court has 
upheld this practice by requiring a litigant 
to either accept duplicates of the sub- 
poenaed records and pay the reasonable 
copying costs or take custody of the origi- 
nals, leave copies with the hospital and pay 
the reasonable copying costs, and return 
the originals to the hospital upon conclu- 
sion of trial, substituting copies in the 
court records.5 These are “such reasonable 
termsas shall be imposed to insure that the 
records will not be damaged, destroyed or 
altered.” Thus, litigants who wish to obtain 
hospital records should realize that they 
are entitled to retain only copies and that 
they must pay for those copies and return 
the originals to the hospital. 

Litigants should also be aware that 
Section 395.017 does not apply to progress 
notes and consultation report sections of a 
psychiatric nature concerning the care and 
treatment performed by the licensed facil- 
ity. Obtaining psychiatric records is gov- 
erned by §394.459(9). If the patient does 
not authorize disclosure of the psychiatric 
records, a litigant apparently will need a 
court order to obtain the psychiatric 
records. 

This article has only touched upon those 
sections of the Florida Statutes most fre- 
quently involved in disclosure of medical 
records issues. Attorneys should be aware 
that several other sections deal with medi- 
cal records and consult those as appro- 
priate.° 

Moreover, the above discussion only 
applies to requests for production of 
records from hospitals licensed by the 
State of Florida. Obtaining medical 
records from Veteran’s Administration 
hospitals requires compliance with an 
entirely different set of federal regulations. 

If the plaintiff does not authorize a 
defendant to obtain copies of his VA hos- 
pital records, the defendant must do more 
than merely resort to the procedures dis- 
cussed above. Title 38 U.S.C. §3301 (1976) 
provides that the records of the VA shall be 
deemed “confidential and privileged” 
except “(b)(5) in any suit or other judicial 
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proceedings where in the judgment of the 
administrator such disclosure is deemed 
necessary and proper.” Regulations pro- 
mulgated pursuant to this section elabo- 
rate on the procedure for the administra- 
tor’s discretionary release of records.’ 
Failure to follow the regulations may result 
in the VA refusing to turn over records 
despite the existence of a valid state court 
subpoena or even a state court order. See 
§456, Title 38 U.S.C.A.; Kassow v. Rob- 
ertson, 143 N.E. 2d 926(Ct. Com. Pl. Ohio 
1957); and Bishop v. Klein, 402 N.E. 2d 
1365 (Mass. 1980). 

As a practical matter, the VA usually 
will comply with a subpoena if it is accom- 
panied by the attorney’s affidavit stating 
that the claimant has filed a personal injury 
or workers’ compensation claim against 
the defendant, that the records are essen- 
tial to the defense of the case, and that 
failure to disclose the requested informa- 
tion could perpetrate fraud. The decision 
as to ultimate disclosure, however, rests 
with the administrator. 38 C.F.R. 1.51 1(c). 

If the VA refuses to turn over the 
requested records even with the affidavit of 
defense counsel, then the party requesting 
the records must follow the administrative 
appeal procedure set forth in 38 C.F.R. 
§1.527. Continued denials require the 
requesting party to seek the records froma 
United States district court pursuant to 5 
U.S.C. §522(a)(3)(B). 

Thus, after some trials and tribulations 
associated with the enactment of 
§395.017(3), obtention of medical and 
hospital records by litigating attorneys 
should now return to its former status as a 
“routine” matter in the course of discovery, 
as long as attorneys remember to play by 
the rules established by the Florida Legis- 
lature and U.S. Congress. BI 


' See forexample, Administrative Order 82-28 
(Hillsborough County) and Administrative 
Order 83-46 (Pinellas and Pasco Counties). 

? See State ex rel. Department of Health and 
Rehabilitative Services v. Upchurch, 394 So.2d 
577 (Fla. Sth D.C.A. 1981). 

3At the same time, the legislature amended 
§455.241 (concerning production of patient 
records by health care practitioners) to conform 
to the language of newly amended §395.017(3). 

4 See for example, December 9, 1983, order 
granting motion to compel discovery in 
Anderson v. Seaboard Coast Line Railroad Co., 
Case No. 82-8199, Div. P, Hillsborough County 
Circuit Court; February 9, 1983, order in 
Veccharella v. Habal, Case No. 82-14677, Div. 
F, Hillsborough County Circuit Court. 

5 See February 26, 1983, order on motion to 
quash, Nichols v. Winn-Dixie, Case No. 


81-16957, Div. O, Hillsborough County Circuit 
Court. 

*Examples include Ch. 405 which permits 
disclosure of patient information to certain 
in-hospital committees and research groups 
outside the hospital, upon certain conditions; 
§790.24 which requires hospital employees to 
report gunshot wounds to the sheriff; §406.12 
which requires a report to the medical examiner 
by any person who has knowledge of a death 
that occurred under certain circumstances; 
§458.343 which authorizes the Department of 
Professional Regulation to subpoena the names 
and addresses of a physician’s patients where a 
complaint has been filed against the physician; 
§827.07 which provides for disclosure of 
information concerning abused children to 
specific individuals and groups upon specified 
conditions; Ch. 396 and 397 which govern 
records concerning certain treatment for drug 
and alcohol abuse; and §455.241 which sets 
forth guidelines for the furnishing of patient 
records by health care practitioners. 

738 C.F.R. §1.511(c) (1979) provides: “Where 
copies of documents or records are requested by 
the process of any state or municipal court, 
workman’s Compensation Board or other 
administrative agency, functioning in a quasi- 
judicial capacity, the process when presented 
must be accompanied either by authority from 
the claimant concerned to comply therewith or 
by an affidavit of the attorney of the party 
securing the same, setting forth the character of 
the pending suit, the purpose for which the 
documents or records sought are to be used as 
evidence, and, if adversely to the claimant, 
information from which it may be determined 
whether the furnishing of the record sought is 
necessary to prevent the perpetration of fraud or 
other injustice.” 
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Informed Consent 


by A. Budd Cutler 


s part of medical malpractice 

reform, the 1975 Florida Medical 

Consent Law was adopted.! 
The practitioner should also be familiar 
with the Florida statutes involving emer- 
gency medical care or treatment to minors 
without parental consent? and anatomical 
gifts.3 

However, the practitioner should not 
rely exclusively on the statutes but con- 
tinue to look to the cases since the courts 
appear to continue to rule as they did prior 
to the adoption of the Florida Medical 
Consent Law. 

In the early years, consent was treated 
on an assault theory: 

Every human being of adult years and sound 
mind hasa right to determine what shall be done 
with his own body, and a surgeon who performs 
an operation without his patient’s consent 


commits an assault for which he is liable in 
damages.* 


After Justice Cardozo expounded the 
above assault theory, until approximately 
1957, consent was implied from authority 
to perform the service. In 1957, however, 
the term “informed consent” came into 
vogue in California.> In 1960, the use of a 
general, all-encompassing consent was 
deemed “almost completely worthless” in 
Louisiana.® Florida courts have treated 
any procedure which lacks consent as a 
technical battery or a trespass,’ or negli- 


gent nondisclosure,’ or both.? 

The issue as to whether consent was 
informed is a jury question. Ina case where 
the plaintiff claimed she would not have 
gone forward if the risk of one leg being 
shorter than the other had been explained, 
the court appears to have applied a subjec- 
tive test based on the patient’s understand- 
ing of the information.!” 

The elements of consent consist of the 
disclosure of the following items: 

e Diagnosis; 

e Nature and purpose of the proposed 

treatment; 

e@ Material risks; 

e Chances of success (or failure); 

e Alternatives, including the risk of no 

treatment. 

The consent may be oral, written, or 
implied. Of course, written consent is pref- 
erable. This raises the question of who can 
consent. Competent adults can consent for 
themselves but a parent may not consent 
for an adult son.!! 

There are certain exceptions to the re- 
quirement of informed consent, including 
an emergency and therapeutic privilege. 
The emergency exception is well recog- 
nized and if a physician is faced with an 
emergency that is life or health threaten- 
ing, he must do as other physicians in the 
community would do without consent.!? In 
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the case of therapeutic privilege, there is no 
need to disclose if the explanation is a 
danger to the patient.!3 

One of the most neglected areas in 
informed consent is the question of who 
should obtain the consent. Responsibility 
for securing consent to surgery rests on the 
surgeon.'4 All physicians involved in the 
treatment procedures are liable for failure 
to inform.!5 

Notwithstanding the fact that the Flor- 
ida Legislature provided that a written 
consent properly “signed by the patient or 
another authorized person be conclusively 
presumed to bea valid consent,”!* (empha- 
sis added), the courts have been liberal in 
holding the presumption to be rebuttable.'” 
This is despite the fact that the legislature 
only provided for rebuttal in the case of 
fraud in obtaining the signature.'* The 
courts have held a patient to be entitled to 
an instruction on fraudulent misrepresen- 
tation.!9 

At least one additional area should be 
addressed: scope. It is not necessary to 
explain all possible risks but merely all 
material risks.2” The risk should not be 
minimized by the explainer.?'! Further, a 
patient seeking to recover may claim com- 
plete absence of consent to a particular 
procedure even though a consent has been 
given for a different procedure.”? BJ 
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'FLA. STAT. 768.46. 

2FLa. Start. 743.064. 

3FLA. Start. 732.910. 

4Canterbury v. Spence, 464 F.2d 772 (D.C. 
Cir. 1972) quoting Schloendorf v. Society of 
New York Hospital, 105 N.E. 92 (N.Y. 1914). 

SSalgo v. Stanford University Board of Trus- 
tees, 317 P.2d 170 (1957). 

‘Rogers v. Lumberman’s Mutual Casualty 
Co., 119 So.2d 649 (La. 1960). 

7Chambers v. Nottebaum, 96 So.2d 716 (Fla. 
3d D.C.A. 1957), [In nonemergency appendec- 
tomy where adult plaintiff had refused spinal 
which resulted in permanent partial paralysis, 
mother’s consent was ineffective as she is not 
plaintiff's agent]. 

8O’Grady v. Wickman, 213 So.2d 321 (Fla. 
4th D.C.A. 1968), [Lack of informed consent 


treated as negligence and subject to negligence 
statute of limitations and all physicians in the 
treatment procedure are liable for failure to 
inform]. 

*9Brown v. Wood, 202 So.2d 125 (Fla. 2nd 
D.C.A. 1967), [Failure to obtain informed con- 
sent action may be brought upon either negli- 
gence or assault and battery ground]. 

Russell v. Harwick, 166 So.2d 904 (Fla. 3d 
D.C.A. 1964), [Jury question on whether consent 
was informed. Plaintiff claimed she would not 
have gone forward if risk of one leg being shorter 
than the other had been explained, also stands 
for no exception to informed consent because no 
emergency]. Dandaski v. Fine, 397 So.2d 442 
(Fla. 3d D.C.A. 1981), [Court applying pre- 
sumption of consent should consider all the cir- 
cumstances, i.e., procedure, proposed risks, 
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adequacy and reliability of communication, and 
any language difficulty]. 

v. Nottebaum, 96 So.2d 716 (Fla. 
3d D.C.A. 1957). 

!2Jackovach v. Yocom, 237 N.W. 444 (Sup. 
Ct. lowa 1931). 

13Thomas v. Berrios, 348 So.2d 905 (Fla. 2d 
D.C.A. 1977), [Expert testimony is necessary to 
show what a reasonable medical practitioner in 
community would disclose to obtain informed 
consent and physician need not frighten patient 
(therapeutic privilege)]. 

'4Harwick v. Harris, 166 So.2d 912 (Fla. 3d 
D.C.A. 1964), [Responsibility for securing con- 
sent to surgery rests on surgeon, not referring 
internist]. 

'SO’Grady v. Wickman, 213 So.2d 321 (Fla. 
4th D.C.A. 1968). 

'6FLA. STAT. §768.46(4)(a). 

'7Dandaski v. Fine, 397 So.2d 442 (Fla. 3d 
D.C.A. 1981). 

ISFLA. STAT. §768.46(4)(a). 

'9Morganstine v. Rosonoff, 407 So.2d 941 
(Fla. 3d D.C.A. 1982), [Plaintiff is entitled to 
instruction on fraudulent misrepresentation of 
material fact to rebut statutory presumption of 
consent]. 

Thomas v. Berrios, 348 So.2d 905 (Fla. 2d 
D.C.A. 1977). 

2!Bowers v. Talmadge, 159 So.2d 888 (Fla. 3d 
D.C.A. 1963), [Physician must inform parents 
of risk of death or paralysis in arteriogram of a 
minor and must not minimize the risk]. 

22Meretsky v. Ellenby, 370 So.2d 1222 (Fla. 
3d D.C.A. 1979), [Extension of surgery beyond 
express limits set by patient was outside medical 
consent statute and no expert testimony was 
necessary]. 
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Refusal Other Than Life- 
Legal Options 


Sustaining 


by Marshall B. Kapp 


s is explained in depth else- 

where in this Journal, a pa- 

tient’s informed consent is a 
legal prerequisite to any type of medical 
intervention, F.S. §768.46 (1975) (Florida 
Medical Consent Act). Most patients ac- 
cept the advice of their health care pro- 
fessionals and consent to undergo recom- 
mended diagnostic or therapeutic pro- 
cedures. Such cases present few legal or 
ethical dilemmas, assuming that the neces- 
sary elements of informed consent are 
present. 

The adult patient’s right to consent, 
however, implies as weil a right to refuse. 
(Treatment of minors and attending issues 
of consent and refusal are beyond the 
scope of this article.) Some patients do at 
certain times reject suggested medical in- 
terventions. This may occur fora variety of 
reasons, including misunderstanding, reli- 
gious objections, fear of embarrassment, 
invasion, or physical pain, machismo, cost 
concerns, or for any number of other 
rational or irrational motivations. 

Thus far, the attention of the courts,! 
legislatures,2_ organized interest groups, 
and commentators‘ has focused on refusal 
of lifesaving or life-prolonging interven- 
tion. But even where the proposed treat- 
ment is not absolutely essential to the pa- 
tient’s survival, refusal can pose serious 


concerns for the involved family, health 
care provider, and health care facility (if 
any). The attorney representing any of 
these parties must be knowledgeable re- 
garding the available legal alternatives and 
prepared to counsel the client, from an 
ethical as well as a legal perspective, about 
the most appropriate response to the 
patient's treatment refusal. 


Factual Assessment 

As in any other area, the first step in the 
process of identifying viable legal options 
lies in accurately assessing the underlying 
facts. Here, the attorney must determine 
whether the patient’s refusal is voluntary, 
competent, and informed. 

Many treatment refusals result from the 
patient’s inadequate appreciation of the 
purpose and expected benefits of the sug- 
gested intervention. Contrary to the claims 
of some physicians that an excess of infor- 
mation tends to “scare” patients away, 
recent empirical studies persuasively 
demonstrate that the consent rate actually 
increases in direct proportion to the 
amount of relevant information shared 
with the patient.5 Disclosure of informa- 
tion seems to engender greater trust in the 
health care professional and to dispel, 
rather than exacerbate, patient fears. 

If misunderstanding may have caused 
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the refusal, the attorney should advise the 
health care professional to attempt to ex- 
plain to the patient in a more complete and 
comprehensible (and perhaps a more com- 
passionate) manner why the particular 
intervention is desirable. Failure to make 
clear explanations may place the profes- 
sional in legal jeopardy.® 


Legal Options 

Once the patient’s mental competency 
and sufficient comprehension of the 
probable effects of refusal have been 
verified, the most obvious response is for 
the health professional and facility to 
respect the patient’s decision and to refrain 
from performing the proposed interven- 
tion. The Model Health Care Consent Act 
drafted by the National Conference of 
Commissioners on Uniform State Laws’ 
codifies the prevailing common law 
principle that a health care professional de- 
clining to intervene, in reliance on the 
refusal of consent by an individual whom 
the professional in good faith believes is 
legally authorized to make health care 
decisions, is not subject to criminal 
prosecution, civil liability, or professional 
disciplinary action on the basis of that 
reliance. 

When the professional relies on 
treatment refusal, he should document 
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thoroughly such refusal by means of a 
notation in the patient’s medical record 
and a written release of liability form 
executed by the patient (known commonly 
in the hospital context as an AMA— 
Against Medical Advice—form). If the 
patient will not sign a release, the fact that 
one was proffered and declined should be 
noted in the patient’s chart. 

A second option available in some cases 
is the rendition of a different form of 
medical intervention than the one most 
preferred by the health provider, but to 
which the patient is willing to consent. This 
alternative is legally feasible where the in- 
tervention, although a second choice, is 
still clinically acceptable, where the patient 
understands that it is not the provider's 
preferred method, and where all the facts 
have been documented in detail in the 
patient’s record. 

Where a health care professional finds 
that acceptance of refusal is personally ob- 
jectionable and no other form of interven- 
tion is both clinically appropriate and satis- 
factory to the patient, the professional may 
exercise the option of terminating the pro- 
fessional/ patient relationship. To avoid 
legal liability for abandoning a patient in 
distress, the health professional should 
formally notify the patient of the rela- 
tionship termination and the reasons for it, 
and should make all reasonable efforts to 
refer the patient to another competent 
health professional who agrees to care for 
the patient and who is acceptable to the 
patient. 

The initiation of a formal legal action in 
which a court is petitioned to authorize a 
particular course of care over the informed 
objections of a mentally competent 
patient, based on the existence of over- 
riding compelling state interests favoring 
intervention, is a realistically available 
option only in life-threatening situations. 
Decisionmaking by and for critically ill 
individuals is discussed in another part of 
this Journal. Although strong philo- 
sophical and economic arguments for 
compelling treatment in noncritical cases 
may be asserted,* no recorded legal deci- 
sion has yet so ordered. 

Where, in the judgment of the patient's 
family and/or attending physician, the 
patient’s functional capacity to under- 
stand rationally alternatives and their con- 
sequences and to arrive at decisions on that 
basis is questionable, initiation of a legal 
proceeding to declare the patient incompe- 
tent and to appoint a guardian with au- 
thority to consent to medical intervention 
on the patient’s behalf becomes a distinct 
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possibility. Refusal, like consent, must be 
competent. The mere refusal of recom- 
mended treatment is not, by itself, con- 
clusive evidence of mental incapability. 
Standards and procedures for the 
adjudication of mental (and physical) 
incompetency and the appointment of a 
guardian are contained in F.S. §744.331 
(1979) and Probate and Guardianship 
Rule 5.550 (Appendix | of Title 41, F.S.).° 
According to F.S. §744.361(1) (1976), “It is 
the duty of the guardian of the person to 
take care of the person of the ward.” 
(emphasis added). “Taking care” of the 
ward implies the responsibility and the 
accompanying power to consent to 


medically indicated diagnosis and 
treatment. 
Additionally, the assistance of the 


Florida Department of Health and 
Rehabilitative Services in securing medical 
services for the patient may be invoked 
under the state’s Adult Protective Services 
Act, F.S. §410.101 ez. seg. (1977). This 
statute has provisions for emergency 
services, F.S. §410.104 (1977). The follow- 
ing caveat, however, should be noted: 


Nothing in this act shall be construed to mean a 
person is abused, neglected, or in need of emer- 
gency or protective services for the sole reason 
he is being furnished or relies upon treatment by 
spiritual means through prayer alone in 
accordance with the tenets and practices of a 
recognized church or religious denomination, 
nor shall anything in this act be construed to 
authorize, permit, or require any medical care or 
treatment in contravention of the stated or 
implied objection of such person. F.S. §410.101 
(1977). 


Client Counseling 

It is essential for the attorney repre- 
senting a family, health professional, or 
health facility in a treatment refusal situa- 
tion to be thoroughly familiar with, and to 
educate the client carefully about, the 
technical legal responsibilities and alterna- 
tives of the respective parties. But the 
attorney’s duty goes beyond this. In these 
difficult and emotionally charged circum- 
stances the client frequently wants and 
needs ethical guidance as well as legal 
explanation, counsel as to what ought to 
be done as well as a recitation of what 
remedies may or may not be formally 
obtained. In treatment refusal as in many 
areas of medico-legal practice, the attorney 
has a unique opportunity and a positive 
obligation to develop and use moral, 
psychological, and human _ relations 
dimensions, in addition to the more 
fundamental and common skills of 
lawyering. BJ 


'Satz v. Perlmutter, 379 So.2d 359 (Fla. 
1980). 

2Thus far, 15 states have enacted versions of 
“natural death” or “living will” acts. See 
generally PRESIDENTS COMMISSION FOR THE 
STUDY OF ETHICAL PROBLEMS IN MEDICINE AND 
BiOMEDICAL AND BEHAVIORAL RESEARCH, 
DECIDING TO FOREGO LIFE-SUSTAINING TREAT- 
MENT, 310-87 (1983). 

3E.g., Concern for Dying, 250 West 57th 
Street, New York, N.Y. 10019; Society for the 
Right to Die, 250 West 57th Street, New York, 
N.Y. 10019. 

4 See e.g., DOUDERA & PETERS (eds), LEGAL 
AND ETHICAL ASPECTS OF TREATING CRITICALLY 
AND TERMINALLY ILL PATIENTS (1982). 
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AMER. MED. Assn. 1296 (1983); C. Lidz, A. 
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sioners’ Model Health Care Consent Act (1982). 
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9 See also W. Schmidt, Guardianship of the 
Elderly in Florida, 55 FLA.B.J. 189 (1981). 
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Withholding Life- 
Sustaining Treatment 


by Joel T. Strawn 


ith the advent of organ 

transplants and sophisti- 

cated life-prolonging 
equipment, the legal, theological, and moral 
issues associated with providing “extra- 
ordinary” medical care to terminally ill 
patients have become increasingly diffi- 
cult to resolve.! Early litigation in this 
area focused upon the medical and legal 
questions involved in organ transplants. 
The traditional test for death (cessation 
of heart beat or breathing) was of little 
help when an individual’s system could 
be supported by artificial means, perhaps 
indefinitely. 

The passage of F.S. §§732.910 through 
732.921 (Anatomical Gifts Acts in 1974) 
and §382.085 (Brain Death Act in 1980) 
resolved these problems to a large ex- 
tent. No question should exist as to 
whether an organ transplant is appropri- 
ate or whether further medical treatment 
is necessary when a patient has been diag- 
nosed as “brain dead” under the statute. 
If the diagnosis is medically sound, the 
person is “dead” and may be treated ac- 
cordingly. Indeed, §382.085 provides 
immunity from civil liability and criminal 
proceedings to persons acting in accord- 
ance with its terms. 

The much more difficult medical and 
legal determination is whether the ter- 
minally ill patient whose condition does 
not fall within the terms of the brain 


death statute should be allowed to die 
and, more specifically, who should make 
that decision? 


Competent Adult Patients 

In Florida, one relatively settled area 
involves a competent adult patient with 
no minor dependents who is suffering from 
a terminal illness and desires that 
extraordinary treatment be withheld. In 
Satz v. Perlmutter,? the Florida Supreme 
Court was presented with these facts and 
held that extraordinary medical 
treatment could be terminated based on 
the patient’s constitutional right of 
privacy so long as the physician concurs 
and all affected family members consent 
to the refusal or discontinuance of extra- 
ordinary medical treatment. 

However, the Per/mutter court empha- 
sized that “we will be obliged to proceed on 
a case-by-case method to meet an inscrut- 
able problem fostered by advances in 
medical science”; and that the issue 
should be resolved by the legislature. The 
court made no effort to define what it 
would later consider a “terminal illness” 
or a “competent” adult patient. Thus, it 
may have glossed over many of the 
difficult determinations involved even in 
the limited circumstance of a terminally 
ill, consenting adult. 

For example, the traditional legal 
definition of the words “consent” and 
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“competent” may have little application 
to patients in medical extremis. Specific 
clinical and psychological problems such 
as the pain and depression that normally 
accompany the medical condition of 
terminally ill patients complicate the 
concept of patient autonomy; and a con- 
siderable degree of “substituted judgment” 
by the physician therefore may be required 
in order to reach an optimal decision. 


Living Will 

A somewhat related area involves 
“living wills.” An adult may be com- 
petent at the time he makes the will and 
expresses the desire that extraordinary 
treatment be withheld, but incapacitated 
at the time the decision to withhold treat- 
ment must be made. This circumstance 
was addressed by the Fourth District 
Court of Appeal in John F. Kennedy 
Memorial Hospital, Inc. v. Bludworth,} a 
case of first impression in Florida. At the 
time of this writing, the oral arguments be- 
fore the Florida Supreme Court have been 
heard, and a decision is pending. The facts 
were virtually identical to those in Perl- 
mutter except that the patient's desire to 
discontinue extraordinary treatment was 
expressed in his living will because the 
patient was comatose at the time of the 
decision. 

On these facts, the Fourth District 
required an application “to a court of 
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competent jurisdiction (the probate divi- 
sion of the circuit court) for authority to 
instruct any health care provider and 
attending physician to remove or not to 
furnish ‘life-sustaining procedures.’” The 
court seemed to believe that judicial pro- 
ceedings were necessary to protect the pa- 
tient from family members who were 
motivated only by “financial savings and 
cessation of emotional drain occasioned 
by awaiting the medico-legal death of a 
loved one.” The court dismissed any dis- 
advantages associated with the judicial 
process by indicating that requests for 
withdrawal of extraordinary treatment 
would “receive expedited treatment.” 

The case is significant not only because 
it required judicial review before life- 
sustaining procedures may be _ termi- 
nated; but also by obiter dictum it required 
judicial intervention in the traditional 
“code blue” setting where the decision is 
“not to furnish” life-sustaining proce- 
dures in the first instance. On both points, 
this is arguably a considerable departure 
from case law evolving in other states and 
from beliefs currently held in the medical 
community.* 


Incompetent Patients 

As demonstrated by the Kennedy 
decision, the most controversial issue 
involved in withholding treatment con- 
cerns incompetent patients and, more 
particularly, the identity of the person 
who should make the choice for them. 

Two alternatives exist. Some advocate 
that the decision should be made by the 
patient’s family acting in concert with the 
physician, (perhaps with the assistance of 
a hospital ethics committee). Others ad- 
vocate that a court appointed guardian 
acting at the court’s direction after a full 
judicial hearing should decide. There is a 
substantial divergence of opinion in the 
state courts as to the appropriate decision- 
making mechanism. 

The case most often cited in support of 
the first alternative is Jn re Quinlan.’ 
While not abdicating jurisdiction over 
justiciable controversies, the Quinlan 
court maintained that, as a _ general 
practice, such decisions “should be 
controlled primarily within the 
patient/doctor/family relationship.” The 
Quinlan court opined that a “practice of 
applying to a court to confirm such deci- 
sions would generally be inappropriate, 
not only because that would be a gratui- 
tous encroachment upon the medical 
profession’s field of competence, but be- 
cause it would be impossibly cumber- 
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some.” The Quinlan court also advocated 
establishment of hospital ethics com- 
mittees, composed of physicians, social 
workers, attorneys, and theologians to 
assist in the decision-making process. 
The highest state courts in New Yorké 
and Washington’ clearly and specifically 
have followed the Quinlan model. 


Superintendent of Belchertown State 
School v. Saikewicz® is the case most 
often cited in support of the second al- 
ternative, or a requirement of judicial 
intervention in every case.° 


Both Saikewicz and Quinlan have been 
the subject of numerous articles in both 
legal and medical journals. While aspects 
of both opinions have been criticized, the 
Saikewicz opinion has been more harshly 
condemned.!° 


While the courts have authorized with- 
holding extraordinary treatment from 
the terminally ill (albeit by different 
“approval” mechanisms), they have been 
reluctant to authorize more active means 
of terminating the patient’s life. Clearly, 
there is an exposure to both criminal and 
civil liability in actively assisting a person 
to die where the medical situation is not 
hopeless, i.e., where the patient has 
simply lost the will to live. Jn re Conroy" 
is perhaps the best example of a border- 
line situation that may indicate how far 
the courts will go in permitting (or assist- 
ing) a patient to acquiesce in natural 
death. There, the New Jersey court 
refused to permit the removal of a 
nasogastric tube from an elderly, ter- 
minally ill patient which would have 
caused the patient to die of dehydration 
and starvation in about a week. 


While the Florida Legislature and Su- 
preme Court have resolved major legal 
problems associated with organ 
transplants and death determination, a 
truly “inscrutable” problem remains— 
the disposition of those terminally ill 
patients who are incompetent to make 
the judgment on their own behalf. The 
question is whether this decision will be 
left to the physician and the family or 
whether judicial involvement is required. 
A good case can be made that the emerg- 
ing trend in other states is in favor of the 
physician and family. If the Fourth 


District’s opinion in the Kennedy case is 
affirmed by the Florida Supreme Court, 
Florida will be the only jurisdiction re- 
quiring judicial intervention in every case— 
even in those “easier” situations involving 
a living will or “withholding” extraor- 
dinary treatment. BJ 


'For a more complete analysis of this area, 
See Strawn, “Florida Association of Hospital 
Attorneys: Position Paper No. 1: Medical/ 
Legal Problems of the Terminally III Patients; 
Including Those Resulting from Brain Death 
and the Persistent Vegetative State,” (October 
1, 1980). 

2Satz v. Perlmutter, 362 So.2d 160 (Fla. 4th 
D.C.A. 1978) aff'd, 379 So.2d 359 (Fla. 1980). 

3John F. Kennedy Memorial Hospital, Inc. 
v. Bludworth, 432 So.2d 611 (Fla. 4th D.C.A. 
1983). 

4In re Dinnerstein, 380 N.E.2d 134 (Mass. 
App. 1978). See also, PRESIDENT’S COMMISSION 
FOR THE STUDY OF ETHICAL PROBLEMS IN 
MEDICINE AND BIOMEDICAL AND BEHAVIORAL 
RESEARCH: DECIDING TO FOREGO LIFE— 
SUSTAINING TREATMENT (March 1983). 

5In re Quinlan, 355 A.2d 647 (N.J. 1976). 

6In re Storar, 420 N.E.2d 64 (N.Y. 1981). 

7Matter of Welfare of Colyer, 660 P.2d 738 
(Wash. 1983). 

‘Superintendent of Belchertown State 
School v. Saikewicz, 370 N.E.2d 417 (Mass. 
Sup. Jud. Ct. 1977). 

9 See also, Severns v. Wilmington Med. Ctr. 
Inc., 421 A.2d 1334 (Dec. 1980); Leach v. 
Akron Gen. Med. Ctr., 68 Ohio Misc. 1, 22 
0.0. 3d 49, 426 N.E. 809 (1980); and In re 
Spring, 405 N.E.2d 115 (Mass. 1980). 

See Relman, The Saikewicz Decision: 
Judges as Physicians, 298 NEw ENG. J. MED. 508 
(1978); Annas, Reconciling Quinlan and 
Saikewicz: Decisionmaking for the 
Terminally Ill Incompetent, 4 AM.J.L. & MED. 
367, 387-394 (1979); Inre Quinlan: One Court's 
Answer to the Problem of Death with Dignity, 
34 Wasu. & LEE L.REv. 285, 307 (1977). 

‘In re Conroy, 190 N.J. Super. 
(Superior Court of New Jersey, 1983). 
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Certificate of Need: 


A Practitioner’s View of the Florida Health Facilities 


by F. Philip Blank 


lorida’s Health Facilities 

and Health Services Plan- 

ning Act (F.S. §§381.493 
through 381.499) is based on federal law. 
The Act is meant to contain the cost of 
health care by ensuring that major expen- 
ditures by health care facilities are needed 
for quality care in a particular community. 
Since the health care delivery system is 
designed with little or no cost conscious- 
ness on the part of patients, the legislature 
seeks to control capital investments by the 
health care facilities themselves. 


Thus, the legislature has directed the De- 
partment of Health and Rehabilitative 
Services (HRS) to coordinate health 
planning and to provide information to 
and to consult with, stimulate, and advise 
health care institutions, providers, and 
consumers. In this process, HRS is to give 
every consideration to the elimination of 
unnecessary duplication of health services 
and to the provision of health services not 
currently available or insufficiently 
provided within a particular community. 
HRS also should encourage the strength- 
ening of competitive forces in the health 
care industry. See F.S. §381.493. 


The extent of the program which has 
resulted from this legislation is overwhelm- 
ing. Applications filed and expenditures 
involved have increased as follows: 


and Health Services Planning Act 


Applications Filed Expenditures 


1981 503 $1,598,844,037 
1982 520 2,449,006,925 
1983 739 3,077,047,815 


At the same time, HRS’s Office of 
Health Planning and Development has 
seen a drop in its staffing and fiscal year 
appropriations patterns as follows: 


FY Staff Positions Appropriations 
81-82 42 $1,434,781 
82-83 35 1,503,669 
83-84 37 1,492,132 


It is difficult, even for those familiar with 
the operations of health care facilities, to 
understand fully the intricacies of the sys- 
tem and the statutory and regulatory 
mechanism. Therefore, counsel should be- 
come involved early in any certificate of 
need project. Most health care facilities 
have corporate or bond counsel but un- 
fortunately fail to seek certificate-of-need 
counsel until late in the process, or not at 
all. 


Types of Facilities and Projects 
Subject to Certificate of Need Review 
Only certain health care facilities are 
subject to certificate of need regulation, in- 
cluding hospitals, nursing homes, and 
ambulatory surgical centers. See F.S. 
§381.494(1); F.A.C. Ch. 10-5.04. Further, 
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only certain health care projects spon- 
sored by these facilities are subject to 
review. See §381.494(1)(a) through (n) and 
F.A.C. Rule 10-5.04. 

Batching. While the projects listed in 
Rule 10-5.08(2)(a) through (m) are not 
subject to batching cycles, HRS, pursuant 
to legislative mandate, has established 
batching schedules under which it reviews 
all other certificate of need applications. 
The appropriate cycle depends upon when 
applications are filed and the type of 
project proposed. See F.A.C. Rule 10- 
5.08(1). 

The batching concept was first applied 
to the certificate of need process in Bio- 
Medical Applications of Clearwater, Inc. 
v. DHRS, 370 So.2d 19 (Fla. 2d DCA 
1979). There, HRS permitted one pro- 
posed kidney dialysis provider to inter- 
vene in the administrative hearing of 
another proposed provider but denied con- 
solidation of the two Ch. 120 proceedings 
into one comparative hearing. The district 
court reversed and remanded for compara- 
tive hearing, pursuant to F.S. §120.68(6) 
(1977). The court applied the doctrine 
established in Ashbacker Radio Corp. v. 
FCC, 326 U.S. 327 (1945) that an agency is 
not to grant one application for a license 
without some appropriate consideration of 
another bona fide and timely filed applica- 
tion to render the same service. 
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In response to Bio-Medical, the legis- 
lature adopted §381.494(5), authorizing 
HRS to establish batching by rule. HRS 
has since promulgated rules on two 
occasions. 

HRS also has a “nonrule” policy 
under which HRS will settle pending ad- 
ministrative proceedings where final hear- 
ings have not been held if need or other 
facts arise that show that the application 
HRS originally denied should now be 
granted. 

The reasoning behind the policy is that 
batching serves the interests of HRS (by 
establishing orderly certificate of need 
review procedures) and the public (by en- 
suring the agency makes the best choice 
when several alternatives are available). 
Further, when an administrative hearing 
does not take place immediately after re- 
jection of a certificate of need application, 
it cannot be said that the applicant is at 
fault. 

While HRS’s argument may be worthy 
at the initial review level, once a case enters 
the administrative process the logic of pre- 
venting extra cycle intervention and com- 
parison collapses. The hearing conducted 
before Department of Administrative 
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Hearings is de novo. The hearing officer is 
required to “freely consider relevant evi- 
dence of changing economic conditions 
and the current circumstances external to 
the application.” McDonald v. Dept. of 
Banking and Finance, 346 So.2d 569 (Fla. 
Ist DCA 1977); Couch Const. Co. v. Dept. 
of Transportation, 361 So.2d 172 (Fla. Ist 
DCA 1978); F.S. §120.57(1) (1981). Appli- 
cations that have been approved or denied 
since the petitioner’s application should be 
included in the de novo review. 

When confronted with this issue, 
hearing officer Robert T. Benton II in a 
recommended order to the Secretary of 
HRS, determined that batches are 
immaterial to the issue of whether appli- 
cations which are competitive in fact 
should be considered at an administrative 
hearing. In University Community 
Hospital v. DHRS, Case Nos. 81-297, 82- 
1108, 82-1109, 82-1110, 82-1192, 82-1193 
and 82-1194, Benton cited a substantial 
number of cases in support of his decision 
to consolidate and review for comparative 
hearing certificate of need applications, 
some from different cycles. In a similar 
proceeding, the First District Court of 
Appeal declined to review an order of 
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hearing officer William E. Williams that 
consolidated for comparative hearing out- 
of-cycle applications for cardiac cather- 
terization services. (Plantation General 
Hospital v. DHRS, Case No. AQ-341, 
review denied, (Fla. Ist DCA 1983)). 

Until this issue is resolved by the courts, 
certificate of need applicants will be able to 
manipulate the administrative process. 
They may file applications, knowing they 
will be denied, and thereafter slow down 
the administrative process while they wait 
for new need and population figures to 
“catch up” to the application. This 
penalizes applicants who attempt in good 
faith to file timely applications when need 
is shown. A better result would be to allow 
the agency to request consolidation and 
comparative review of out-of-batch appli- 
cations as need arises. 

Letters of Intent. The content of the 
letter of intent is established in F.A.C. 
Rule 10-5.08(1). The importance of timely 
filing cannot be overemphasized. Letters 
of intent must be received by HRS and the 
applicable local health council at least 30 
days prior to the filing of the application. 

Application. The schedule found in 
§381.494(8)(j) outlines the fees that must 
accompany the application. Counsel 
should not wait until after the letter of 
intent is submitted to begin working on the 
application. The groundwork should begin 
early. 

There are various views on the content 
of the application. Some practitioners 
suggest a skeleton application; others, a 
short form and still others, a comprehen- 
sive application. The problem with the 
skeleton and short form approaches is that 
they may needlessly alienate the reviewer. 
The better view is to assume the inevi- 
table—a comparative/ competitive hearing 
—and draft a comprehensive application. 

The attorney should review the 
application since the client should assume 
the inevitable administrative hearing pur- 
suant to F.S. §120.57(1). Because of the de 
novo nature of Ch. 120 proceedings, rele- 
vant portions of the application will be up- 
dated in the administrative process. None- 
theless, prior inconsistent statements con- 
tained in the application can have 
disastrous effects at administrative 
hearings. 

Within 15 days of receipt of the applica- 
tion, HRS must determine if the 
application is complete. The agency may 
make only one request for additional 
information. If the applicant does not 
reply within 45 days of the request, the 
application is deemed withdrawn. No later 


than 45 days from the date of completion, 
HRS must issue a decision unless the 
parties extend this time. See F.S. 
§381.494(5). 

Before rendering its decision and upon 
request, the department shall hold a public 
hearing to allow applicants and other 
interested persons time to present evidence 
and argument. See F.S. §381.494(6). Al- 
though the statute grants the right to pre- 
sent oral and written evidence and to con- 
duct reasonable questioning of persons 
who make factual allegations, counsel 
should refrain from turning the hearing 
into an adversary proceeding. 

In fact, the hearings are unnecessary, 
costly and wasteful. As a matter of 
practice, the same information obtained at 
the local hearings can be supplied in 
written form to the agency with copies to 
the affected parties. Tapes from the 
hearings are not even transcribed. The 
various medical facilities consultants who 
review the applications must travel to and 
conduct the hearings. Often, the 
consultant is required to travel to the local 
area notwithstanding the fact that a hear- 
ing, in fact, will not be held. This is because 
notice of the hearing must be published in 


the Florida Administrative Weekly. Thus, — the particular need methodologies. 


once a person requests a hearing, he is not 
able to cancel it if he later decides the 


hearing is unnecessary. 


Review Criteria. HRS is required to 
review applications in context with each 


Another criterion arises out of Fla. Laws 
Ch. 82-182 (1982) pursuant to which the 


agency has directed local health councils to 


develop district goals and criteria based 
upon unique local needs. The resulting 


applicable criterion outlined in district plans must be submitted to and 


§381.494(6)(c). HRS must weigh each 
criterion and it may not grant a certificate 
of need based solely on one criterion. 
Need is one criterion and the agency has 
which define need 
methodologies for different types of health 
care facilities and services. See F.A.C. 
Rule 10-5.11. For example, HRS _ has 
established a system which determines the 
number of hospital “beds” needed five 
years into the future within the 11 HRS 
districts. A favorable need determination 
will not normally be given an applicant 
unless a bed need exists according to the 


established rules 


agency’s formula. Counsel should care- _ level is critical. 
fully review the applicable need rules, since Decision and Appeal. The agency 


they are the polestar by which applications 
are judged. Since most attorneys are un- 
familiar with health planning concepts and 
are not health planners, they should 
consult experts in the health planning field 
in order to understand the application of 


approved by HRS. Elements of the district 
plans necessary to the review of any 
certificate of need application must be 
adopted by the department as part of its 
rules. See §381.494(7)(b)(1). The agency is 
still in the process of obtaining, approving, 
and promulgating the local health plans. 

Counsel must be kept aware of local 
health council meetings at which district 
plans are submitted and adopted. Sub- 
districting (the division of districts into 
smaller units for planning and bed need 
allocation) is carried out here. Conse- 
quently, input at the local health council 


decision takes the form of a state agency 
action report and must set forth findings of 
fact and the grant or denial of the certifi- 
cate of need. See F.S. §381.494(8)(d). 
Applicants or substantially affected per- 
sons aggrieved by the issuance, revoca- 
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tion, or denial of a certificate of need have 
the right, within 30 days of the date notice 
of the agency action is published in the 
Florida Administrative Weekly, to seek 
relief from the decision under the Ad- 
ministrative Procedures Act. Thereafter, 
in judicial review the court must affirm the 
decision of the agency unless it is found to 
be arbitrary, capricious, or not in compli- 
ance with the act. See F.S. §381.494(8)(e). 


Conclusion 

The agency is experiencing problems in 
its health planning and development func- 
tions, resulting from several factors, 
including the enactment of TEFRA, 
changes in reimbursement guidelines, and 
1982 amendments to Ch. 381. 

The latter has proved the most devastat- 
ing, for the legislature failed to provide the 
agency with sufficient manpower, funds, 
or time within which to adjust its program 
to the legislative mandate which included 
substantial new agency duties. The legis- 
lature should provide HRS with adequate 
resources and adjustment time to admin- 
ister the program orderly. 

Applicants would better serve the public 
by realizing the agency cannot continue to 


Certificate of Need 


operate under the present system. Batching 
is not sacred when it leads to abuse of the 
process. 

The agency should return to a health 
planning rather thana regulatory function. 
It should look for assistance from other 
state agencies, such as the Hospital Cost 
Containment Board. By returning to two 
batches per year, the agency could fully 
concentrate its efforts on individual appli- 
cations and any resulting litigation. In 
addition, the agency should explore other 
alternative certificate of need processes. 

For its part, the agency has proposed 
simplistic approaches to its problems, in- 
cluding the use of moratoriums. Some of 
these approaches have been blindly 
adopted by the legislature, which only 
compounds the agency’s problems. While 
the agency complains that attorneys rather 
than planners are making health planning 
decisions, it often fails to assert itself or 
support its policies properly in administra- 
tive proceedings. This, coupled with a lack 
of understanding of the procedures and 
standards of Ch. 120, has created an atmo- 
sphere under which agency decisions are 
often overturned. 

Thus, Florida’s certificate of need law 


State Certificate of Need Program 


by Thomas J. Konrad 


he certificate of need pro- 

cess is intended to reduce the 

cost of health care by ensuring 
that major expenditures by health care 
facilities are needed for quality patient 
care within a community. Certificate of 
need is based on the premise that excess 
capital investments drive up costs. The 
program can be likened somewhat to 
regulating the establishment of a new 
banking institution. In both cases there isa 
review of community need without en- 
couraging unnecessary duplication within 
the limits of existing resources. 

The actual certificate of need review is 
accomplished through the Department of 
Health and Rehabilitative Services Office 
of Community Medical Facilities. The 
health systems agencies have been 
eliminated from the certificate of need pro- 


cess through the 1982 amendments to F.S. 
§381.493-494. Their successors, local 
health councils, do not have the respon- 
sibility for the review of certificate of need 
applications under §381.494(7) but may be 
involved in the public hearing process. 


Program Scope 

Projects that are subject to certificate of 
need review are detailed in F.S. 
§381.494(1). Health facilities and services 
covered by certificate of need include 
hospitals, nursing homes, ambulatory 
surgical centers, home health agencies, end 
stage renal dialysis facilities, intermediate 
care facilities for the mentally retarded, 
health maintenance organizations, and 
hospices. Each type of facility has a capital 
expenditure threshold, above which a cer- 
tificate of need for the project is required. 
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has become a focus of controversy while 
the complex and expanding business of 
providing health care to Floridians 
continues to increase. The agency needs to 
accomplish the purpose for which it was 
established by the legislature. While it is 
mandated to serve as a disseminator of 
information and stimulator of and con- 
sultant to health care institutions, pro- 
viders, and consumers, it has been unable 
to do so. Until it takes the lead in the area 
of health planning and development, it will 
have failed to carry out the legislative man- 
date. BJ 


F. Philip Blank is engaged in 
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execulive assistant to the majority 
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B.A. from the University of South 
Florida in 1972 and J.D. in 1974 from 
Florida State University College of 
Law. He is a member of the National 
Health Lawyers Association and vice 
chairman of the Bar’s Health Law 


Committee. 


A certificate of need is also required for 
new institutional health services which 
involved a major increase in annual 
Operating costs. 

Certificate of need review covers not 
only new facility construction but also 
renovations, conversions, expansions, 
changes in bed capacity, equipment acqui- 
sitions, changes in ownership, refinancing, 
termination of services, cost overruns, 
equipment replacements, research pro- 
jects, education and training programs, 
and a variety of other projects which could 
significantly affect health care costs. 

Since 1980, the certificate of need case- 
load has literally doubled. Similarly, the 
agency's denial rate of applications has in- 
creased. This is especially evident in the 
areas of new hospital and nursing home 
construction. 


related projects and 25 percent nursing 
home related. This split has remained 
almost constant since 1979—although in 
1982 there were more applications to build 
new hospital facilities, especially “specialty 
facilities” (rehabilitation and psychiatric). 
This trend continues through 1983 with the 
exception of a recent surge in the number 
of applications for new home health agen- 
cies and ambulatory surgical centers. Ona 
comparative basis, Florida continually 
ranks as one of the top four states in both 
number of projects and amount of capital 
expenditures reviewed. 

Given the extremely heavy workload of 
the Office of Community Medical Facili- 
ties, delays in the dispositioning of cer- 
tificate of need applications have recently 
occurred. This circumstance is also evident 
in the number of administrative hearing 
continuances requested by the department. 

The certificate of need review criteria are 
referenced in F.S. §381.494(6)(c) and Fla. 
Adm. Code Ch. 10-5.11. Prior to 1982 the 
department used the local health system 
plans to provide detail to these general 
administrative review criteria. Since these 
plans essentially have been removed from 
certificate of need consideration, the de- 


partment has responded through the 
development of uniform, detailed service/ 
facility need methodologies as administra- 
tive rules. To date, the agency has promul- 
gated administrative rules for the need 
determination of nursing homes (10- 
5.11[21][22]), acute-care bed need (10- 
5.11[23]), short-term and long-term psy- 
chiatric and substance abuse services (10- 
5.11[25][26][27]), comprehensive medical 
rehabilitative services (10-5.11[24]), 
cardiac catheterization laboratories and 
open-heart surgery programs (10- 
5.1 1[15][16]). Additional rules currently in 
the development stage relate to ambula- 
tory surgical centers and nuclear magnetic 
resonance equipment. Depending upon 
recommendations by the legislature, the 
department may initiate an action to 
amend its current rules for the review of 
home health services also. 

Local health plan elements will also be 
promulgated as departmental rules. These 
rules will primarily be used to deal with 
issues of access, facility distribution, and 
unique service characteristics of their re- 
spective planning area. 

Legal challenges to the above rules have 
occurred at almost every level in the rule 


development process. These actions have 
delayed the department's operational 
response to 1982 certificate of need 
legislation and have caused considerable 
debate regarding “appropriate” project 
review criteria during the administrative 
appeal and judicial review process. 


irreconcilable Program Objectives 

All health care regulatory programs, in- 
cluding the federal program, have one 
stated goal: the promotion o? equal access 
to quality health care at reasonable cost. 
The problem is that in this single goal there 
are three competitive and seemingly ir- 
reconcilable objectives which relate to 
quality, cost control and accessibility. The 
manner in which these three objectives are 
integrated and implemented varies directly 
with who is doing the interpretation and 
for what purpose. For example, health 
care providers tend to perceive need from 
the perspective of quality. Their belief is 
that the certificate of need program should 
be used to foster excellence in facilities and 
equipment in order that they may continue 
to provide their patients with the best 

In 1982, the Florida certificate of need 
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program staff reviewed 462 applications 
totaling $2,205,639,998. Approximately 55 
percent of these applications were hospital 
possible care. 

Albeit concerned with quality, con- 
sumers tend to view accessibility as the 
major goal of the program. Consumer 
interest in a project may result from such 
factors as the establishment of a new 
facility or service close to their residence. 

With respect to those who write the 
regulations, there can be no doubt that 
certificate of need has one special pur- 
pose—to reduce and keep costs down. 

Legal practitioners, of course, petition 
the department to weigh these considera- 
tions according to their client's interest. 
-Aside from the problem of prioritizing the 
major issues of a certificate of need case, 
the department must also project future 
circumstances which may affect its 
decision. 


Regulating a Moving Target 

Recent changes to the federal health care 
reimbursement system have also given the 
department a new perspective on how it 
should review certificate of need applica- 
tions. Under the new Medicare prospective 
payment system, based on diagnosis- 
related groups (DRG’s) of illnesses, 
hospitals are reimbursed according to a 
DRG method of classifying patients. 
Simply put, this system takes hospitals off 
a cost-plus incentive contract and moves 
them toward a fixed cost method of reim- 
bursement. Given the large number of 
elderly patients in Florida, this Medicare 
payment program will have a dramatic 
effect on how hospitals conduct business in 
the state. This change has already been re- 
flected in the type of certificate of need 
applications received by the department. 

Under DRG’s, hospitals are under 
considerable pressure to reduce their 
hospital-based expenses in order to 
increase their profit margin. The depart- 
ment has recently seen a significant 
number of certificate of need applications 
by hospitals which would establish a 
linkage with nursing home and home 
health services. These “after care” pro- 
grams are necessary, from a hospital's per- 
spective, to reduce the patient’s length of 
stay as well as the hospital’s operating 
expense, yet retain the necessary degree of 
continuity and quality of care. Unfor- 
tunately, the department had developed, 
under a more traditional view of health 
care systems economics, need determina- 
tion methodologies for nursing homes and 
home health care services which are among 
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the most restrictive of all review criteria. 

A similar push by hospitals to enter into 
these market areas under a service diversi- 
fication approach can also be correlated to 
the recent growth of multihospital systems 
in the state. 

It is expected that prospective payment 
mechanisms will eventually be fully im- 
plemented in the other entitlement pro- 
gram—Medicaid. Additional third-party 
payors are also expected to follow suit. 
This has already been the case in Kansas 
and Oklahoma where Blue Cross and Blue 
Shield have cancelled all their health care 
provider contracts and asked the states’ 
hospitals to sign contracts incorporating 
DRG-based payments. It is interesting to 
note that the Kansas plan will also apply to 
physician payments. 


Conclusion 

Until recently the certificate of need 
program was the only health care 
“regulatory game in town.” Although the 
program has grown dramatically over the 
past few years, it is only one facet of the 
total (and rapidly evolving) picture of 
health planning and regulation. The 
certificate of need program was primarily 
designed to control the growth, and 
indirectly the cost, of health facilities. It is 
inadequate, however, to the task of 
changing either the configuration of 
services or the basic incentives contri- 
buting to rising health costs. Therefore, to 
focus on certificate of need as the sole basis 
for health planning decisions is to ignore 
other significant and controlling directions 
which the Federal Government and state 
may have at their disposal. A review of 
substantive and procedural aspects of the 
program must be married with this con- 
sideration. BJ 
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pear. But no one can 
really do that. And smok- 
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Rate Regulation: 


A View From Florida’s Task Force on Competition 
and Consumer Choices 


by Robert W. McKnight 


egislation establishing the Flor- 

ida Task Force on Competition 

and Consumer Choices in 
Health Care was enacted during the 1982 
legislation session (§18, Fla. Laws Ch. 
82-182). The enabling act directed the task 
force to examine Florida’s health care sys- 
tem and federal and private health care 
policy, and to develop and submit a report 
and recommendations to the Governor 
and the legislature which would lay out the 
actions necessary for Florida to develop 
and maintaina cost-efficient, quality health 
care delivery system. Specific attention 
was to be given to stimulating market price 
and service competition and identifying 
what actions would be necessary to assure 
meaningful access to health care and cost- 
efficient care. 

The initial charge was further elabo- 
rated during the 1983 legislative session 
(Fla. Laws Ch. 83-269) by directive 
language requiring the task force to 
include in its report recommendations ona 
financing system for indigent care, the 
form and method for a triggered budget 
approval system tied to individual hospital 
and industry-wide cost increases, and the 
form and method of a prospective reim- 
bursement plan for Florida hospitals. 

The task force was established in a 
climate of debate between proponents of 


regulation and those who espoused price 
control through the marketplace. The im- 
petus for the debate has been the multi- 
year, upward cost spiral in health care. The 
repercussions of cost increases extend 
throughout the hospital and health care 
industry and beyond. 

In tackling its assignment, the task force 
first defined the overall problem: “The cost 
of health care, the combined effects of 
price and utilization, is perceived as being 
too high and the rate of increase as out of 
control and unacceptable, thereby 
negatively affecting the delivery, access, 
and quality of the health care system.” 

An intricate web of reasons or factors 
drives the cost of health care upward. 
Some of those factors include the con- 
sumer’s insensitivity to the real cost of 
health care; the buffering effect of 
insurance on both providers and con- 
sumers; the historical absence of price 
competition due to inflationary payment 
policies; the competition among hospitals 
for doctors through technology; the lack of 
adequate financing for indigent care and 
its resultant cost shift to other payers; and 
tax policy which has previously 
engendered indifference to cost increases 
among employers (and employees) who 
collectively represent the second largest 
purchaser of health care after government. 
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Over the months, the task force has 
scrutinized particular factors and gathered 
facts, testimony, and suggestions in an 
effort to formulate recommendations. 

Frequently, the task force has heard 
arguments to either “regulate” health. care 
costs through such strategies as rate- 
setting, or to “reform the market,” so that 
traditional supply/demand economic 
behaviors activate to control prices. Much 
of the “regulation/marketplace” debate 
has been aimed at hospital costs. While 
focusing on hospital care exclusively will 
not provide the total picture for health 
care costs, the fact that hospital-based care 
takes the single largest bite out of the 
health care dollar cannot be ignored. 

In theory at least, developing a means to 
reduce the rate of increase in hospital costs 
should have a repercussive and hopefully 
moderating effect on spending in other 
segments of the health care market. The 
reality of the current situation is that a 
combination of market forces and 
government regulation is already in effect. 
A “pure” model for either strategy does not 
exist. Moreover, recent federal Medicare 
reimbursement policy changes have re- 
sulted in prospectively set payment levels 
based on diagnostic related groups 
(DRG’s). In Florida (with 52 percent of all 
hospital patient days purchased by 
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Medicare and therefore subjected to the 
accompanying federal regulations) this 
means that the real options regarding 
health care costs exist in the remaining 48 
percent of the hospital market and must be 
compatible with federal policy incentives 
and regulation. 

Consider the following characteristics of 
Florida: 

e Economic growth and attractiveness 
to business based on low taxes and welfare 
costs, moderate union organization, lower 
employer costs and a mild regulatory 
climate. 

e Public budget policy goals to improve 
public education diminished by the drain 
of uncontrollable spending increases in the 
Medicaid program. 

e An abundant supply of service 
providers. Both hospital beds and physi- 
cians are in excess of national standards 
per capita, albeit unevenly distributed. 

e Hospitals showing slightly below the 
national average in patient days per 1,000 
population, length of stay and occupancy 
rates and slightly above the national 
average in admissions per 1,000 popula- 
tion; costs slightly less than in ratesetting 
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Choices in Health Care and served as 


chairman of the Senate Health and 
Rehabilitative Services Committee 
and House Health and Mental Health 
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states; and increase in hospital expenses 
and revenues at rates greater than in rate- 
setting states since 1977. 

e Insurance premiums up an average of 
39.8 percent in 1981 and 28.2 percent in 
1982. Employer-based medical benefits for 
employees up an average of 35 percent in 
1982. 

These characteristics coupled with 
Florida’s climate of rapid growth and 
development engender a spirit of market- 
place freedom. They also make Florida 
fertile ground for investment speculation 
in health care. 

Thus, we believe the market dynamics 
and progressive spirit in Florida dictate 
that the long-term solution will not be 
ideologically pure, but instead a reflection 
of negotiation, compromise, and commit- 
ment among the market players: providers, 
insurers, government, business, and 
consumers. The challenge to the task force 
has been to find mechanisms which would 
control or moderate the rate of increase, 
stimulate a market dynamic in the longer 
term, and provide effective but restrained 
regulation in selected, focused areas of 
high risk. 

By examining marketplace activity in 
Florida, it is apparent new forces have 
been introduced. The federal DRG system, 
preferred provider negotiations, and the 
emergency of employer health care 
coalitions clearly represent profound 
changes. Their full impact and potential re- 
main uncertain, albeit promising. Most 
would agree that the potential for price 
controls through the market are greater 
now than at any time since the advent of 
Medicare in 1965. However, many feel the 
need to place some boundaries around this 
market experiment to protect citizens in 
the event the market does not respond 
positively. Given the preference to 
marketplace controls and the market’s 
historical aversion to serving the indigent, 
special emphasis must be given to the 
adequate funding or equitable distribution 
of the indigent-care burden. Without this, 
those hospitals with high indigent-care 
volume are distinctly disadvantaged 
competing in the market. 

Thus, the task force has developed a 
series of recommendations which attempt 
to prescribe steps toward systemic reform. 
They reflect a mixture of actions to 
stimulate or improve market characteris- 
tics and the application of boundaries or 
controls onto the market. The recom- 
mendations include encouragement of pre- 
ferred provider negotiations and business 
coalition development; tax policy 


incentives to encourage the development 
of alternative delivery systems, such as 
health-maintenance organizations; a 
variety of measures aimed at increasing 
available information in order to develop 
greater consumer-cost sensitivity and 
knowledge; and various educational and 
review activities to modify provider 
practices which are inefficient. 

With respect to regulatory programs, 
the task force examined the Certificate of 
Need, Comprehensive State Health 
Planning and Hospital Cost Containment 
Board activities and recommended a series 
of steps to strengthen the effectiveness and 
linkage among those programs. Primary 
among those recommendations is the 
necessity to link capital expenditures with 
resulting operating costs and the intro- 
duction of the idea of “affordability” into 
regulatory decisionmaking. 

Ratesetting per se, at the time of this 
writing, has not been recommended by the 
task force. However, most observers agree 
that the concept of a “triggered” revenue 
capping program may indeed garner 
endorsement. A revenue cap approach 
versus ratesetting might be preferable for 
several reasons. While ratesetting states 
have been successful in slowing the rate of 
increase for hospital costs when measured 
by such indices as cost per stay, they have 
not been effective in abating overall 
hospital expenditures per capita. Looking 
more closely, programs which set rates 
through the pricing structure specifically 
tend to create a standard to which all below 
the average rise. 

In Florida, ratesetting which addresses 
the pricing structure could interfere with 
emerging market forces and their ability to 
negotiate lower prices. Therefore, the 
concept of a defined maximum allowable 
rate of increase below which market forces 
could negotiate becomes attractive. By 
defining a maximum allowable rate of 
increase for hospitals, consumers are pro- 
tected from unacceptable rates of increase, 
marketplace negotiation is encouraged 
and targeted objectives are defined and 
announced as a goal for the industry to 
meet. Increased regulation is “triggered” 
only after unfavorable performance on the 
part of the hospital(s) and/or the market- 
place. 

On a final note, it seems essential that no 
matter what the task force recommends or 
the legislature passes into law, a sophis- 
ticated surveillance and monitoring system 
to scrutinize health care developments 
must be established. Health care 
expenditures are too profound in their 
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volume and impact, and the marketplace is 
too dynamic to depend solely upon 
periodic “spot checks.” New ideas, new 
methods and new ventures are occurring 
and will undoubtedly create enthusiasm 


and hopefully a substantial degree of inno- 
vation. Many believe the health care field 
is at a crossroads and that public officials, 
business and industry groups, health pro- 
fessionals, and advisory bodies such as the 


Rate Regulation—A View From 
Florida’s Treasurer and Insurance 


Commissioner 


by Bill Gunter 


commend The Florida Bar Journal 

for featuring the problem of rising 

hospital and health care costs. The 

attention the Journal is giving to this sub- 

ject reflects the legal profession’s tradition 

of constructive involvement in debates of 
major public importance. 

By asking the Florida Hospital Associa- 
tion, the Task Force on Competition and 
Consumer Choices in Health Care, and me 
to submit articles from our different 
vantage points on what has become known 
as the “ratesetting” issue, I assume the 
Journal hopes to bring to its readers a 
dramatic clash of views, especially between 
the position I have taken and that of the 
Florida Hospital Association. 

While there will be enough disagreement 
among the articles to provide for interest- 
ing reading, I believe a careful considera- 
tion of what we say will show a consensus 
that we have a severe health care cost 
problem. It is a problem we are committed 
to solving in a way which preserves access 
to good care ata fair price. Consequently, | 
am optimistic that we can moderate rising 
medical costs without harming what un- 
questionably is one of the world’s most 
‘successful health care systems. 


Florida’s Problem 

In 1979, the Florida Legislature created 
the Hospital Cost Containment Board 
(HCCB) as a means of documenting and 
publicizing hospital budget increases. The 
intent of the HCCB, consistent with the 
national “voluntary effort” of hospitals to 
contain their costs, was to use public dis- 
closure as a means of making consumers 
more aware of their choices and, thereby, 
to encourage competition within the 
hospital industry. Some people referred to 
an embarrassment factor: the assumption 
that a hospital whose costs stood out from 
those of its peers would act accordingly to 


rein in its unnecessary budget growth. 

From the creation of the HCCB in 1979 
through the end of 1983, hospital charges 
in Florida increased at two and one-half 
times the general inflation rate. Florida’s 
hospital charges also have been increasing 
faster than the national average increase in 
hospital charges. 

Some of the factors resulting in hospital- 
cost increases elsewhere are especially 
acute in Florida. More than 17 percent of 
our citizens are 65 and older, compared 
with 11.3 percent nationally. Nearly 35 
percent of our hospitals are proprietary, or 
profit making, compared with about 13 
percent nationally. In addition to 
providing medical care for more than 10 
million residents, Florida’s hospitals must 
offer care when needed to tourists and visi- 
tors, who numbered 40 million last year. 

That is where we have been. Where are 
we headed? 

According to the HCCB, 1984 budget 
increases reported by Florida’s short-term 
general hospitals have been averaging 
about IS percent. This compares with an 
expected Consumer Price Index (CPI) 
increase in 1984 of about 4.5 percent. In 
other words, the outlook for this year is 
that Florida’s hospital costs will outstrip 
inflation better than three to one. 

It’s an assumption of free-market 
economics that money-losing propositions 
do not evolve into growth industries. _«t 
the present time in our state, there are more 
than 100 applications on file with the De- 
partment of Health and Rehabilitative 
Services for new hospitals or hospital 
expansions. To be fair, it is not likely that 
most of these hospitals are unnecessary; 
but the volume of applications would 
indicate that hospitals as an industry are 
economically attractive to various groups 
at the same time that they account for a 
good portion of intolerably high health 
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task force are now faced with some of the 
toughest and most critical decisions of our 
time. How that collective challenge is met 
will determine the future path of our 
health care system. BJ 


care costs, consuming 42 cents of the 
health care dollar. 

A basic question is whether these high 
hospital costs are necessary. If they are, 
then we have no problem and the public’s 
growing concern is misplaced. 

However, there is a consensus in which 
even the hospital industry joins: increases 
in hospital costs should be moderated. The 
core issue of the debate is how best to 
achieve that moderation of climbing prices 
without doing injury to our health care 
system and to our traditional values of 
open access, competition, consumer 
choice, an improving quality of care, and 
the avoidance of undue bureaucracy and 
government interference. 


Competition 

Some people have pegged their hopes 
for reducing hospital cost inflation on the 
growth and encouragement of competi- 
tion. The enactment last year of legislation 
authorizing preferred provider organiza- 
tions (PPO’s) in Florida was intended to 
promote competition by allowing hospitals 
and other providers to enter into agree- 
ments with insurers, employers, and other 
payors granting price discounts. 

The legislation I am proposing is not in- 
consistent with this approach. Indeed, if 
competition is to work as intended in order 
to reduce costs, it is essential that two ele- 
ments be present: (1) a means of discourag- 
ing over-use of services; and (2) a mech- 
anism to temper excesses resulting from 
what might be referred to as inflationary 
competition where hospitals compete for 
patients by buying such items as expensive 
and duplicative equipment. 

The hospital industry departs from the 
classic model of competition in that the 
buyer (patient) actually has someone else 
(physician) choose the product and 
someone else (insurer) pay most of the bill. 
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Our legislation would encourage cost- 
reducing competition to the extent the 
health care system is capable of generating 
it. It would fit logically into the emerging 
landscape of PPO’s, health maintenance 
organizations, new-insurer arrange- 
ments, and other private-sector innova- 
tions which are being cited as having the 
potential to curb costs. 


Terminology 

“Ratesetting” is a buzz word which 
means a lot of things to a lot of people. It is 
unfortunate that this term has been used by 
some to conjure up the image of a bloated 
government agency, freely spending the 
public’s money in an attempt to impose 
self-defeating controls which are bound to 
backfire. 

In fact, the term refers to a variety of 
programs which are already in place in at 
least 10 states. From 1976 through 1980, 
seven states with ratesetting programs 
surveyed in a U.S. Senate study 
experienced annual per capita hospital 
cost increases averaging 10.5 percent, com- 
pared witha 13.8 percent average national- 
ly. Shaving a few percentage points from 
Florida’s hospital cost increases as these 
other states have done would have saved 
our state more than $200 million last year, 
according to the HCCB. 

Another government bureaucracy? No. 
Quite the contrary. Florida’ss HCCB 
presently operates on a budget of slightly 
more than $1 million, which is capped by 
law so it may not exceed four one- 
hundredths of one percent of statewide 
hospital revenues. The budget review plan 
I am asking the legislature to enact could 
be implemented within that cap. As a 
practical matter, we would be devoting the 
equivalent of less than two one-hundredths 
of one percent of the state budget to the 
serious problem of rising costs in the more 
than $7 billion hospital industry— 
spending less than $2 million in order to 
achieve more than $200 million in savings. 


The Hospital Budget Review Bill 

The purpose of our budget review bill is 
to authorize the existing Hospital Cost 
Containment Board to step in when action 
is warranted to work with hospitals to 
reduce excessive budget increases. A 
trigger mechanism in the bill provides that 
a hospital whose budget increase exceeds a 
certain threshold—the expected 


Consumer Price Index (CPI) increase plus 
four percentage points to allow for changes 
in population and technology—could have 
its budget disapproved by the HCCB. A 
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hospital’s budget also could be disap- 
proved if the hospital has a pattern of 
generally excluding Medicaid or medically 
indigent patients. 

The trigger mechanism ensures that rea- 
sonable and justified increases in hospital 
budgets could be implemented by hospitals 
without interference from state govern- 
ment. However, it recognizes that the 
public has a right through the Board to 
question excessive budget increases which, 
in the final analysis, are paid by all of us. 

Should a hospital’s budget exceed the 
trigger, the Board would have great 
flexibility in reviewing the reasonableness 
of the proposed increase. For example, if 
the increase is attributable to high Medi- 
care, Medicaid, or indigent-care caseloads, 
or if the costs are the result of needed 
teaching and educational functions, then 
the Board would have the authority to 
approve such increases. 

After a hospital’s budget has been 
approved by the Board (either auto- 
matically because it was below the trigger 
or after a Board review because it exceeded 
the trigger), the hospital would be able to 
seek Board approval to amend its budget 
in light of unforeseen circumstances. 

If a hospital were found to be charginga 
rate not approved by the Board, it could be 
directed to provide refunds or, if not prac- 
tical, at least to reduce the rate prospective- 
ly for all who pay it. 

Experience in states with similar pro- 
grams has shown hospitals to be coopera- 
tive in achieving the intended savings. Asa 
last resort, our bill includes penalty pro- 
visions for hospitals which knowingly do 
not comply, although it is highly unlikely 
that penalties would be imposed if 
hospitals, as expected, act in good faith. 
Willful noncompliance would trigger pro- 
ceedings against a hospital’s license and 
make those who knowingly violate the law 
subject to being charged with a first degree 
misdemeanor. 

Among those sponsoring this legislation 
are Senators Pat Thomas of Quincy, John 
Vogt of Cocoa Beach and Jeanne Malchon 
of St. Petersburg, and Representatives 
Carl Ogden of Jacksonville and Mike 
Abrams of North Miami Beach. 

Ours, of course, is not the only construc- 
tive legislative suggestion which will be en- 
tertained by the 1984 session. Former 
Senator McKnight’s panel, the Florida 
Hospital Association, and others will be 
providing useful ideas and advice to the 
state’s lawmakers. 

There does seem to be unanimous agree- 
ment, however, that the status quo is not 


working. The alternatives and innovations 
emerging from both the private and public 
sectors suggest an underlying desire to 
reorder our health care financing and 
delivery system in a way which will 
promote greater efficiency and hold down 
costs. 


Your Role 

The Florida Bar can contribute to this 
process in a number of ways. 

Because yours is an informed and articu- 
late profession, your views and sugges- 
tions are welcomed by all of us. The public 
policy questions under discussion have 
broad ramifications for the legal relation- 
ships among providers, patients and third- 
party payors; and your judgment is 
indispensable. 

Because you are individual consumers 
who pay for health care through insurance 
premiums and from your own pockets, you 
have an obvious economic stake as we all 
do in seeing that people pay a fair price for 
the goods and services we collectively call 
health care. 

Finally, because you are taxpaying 
citizens and part of the general public, | 
hope each of you will not hesitate to 
communicate your views to public policy- 
makers as we seek the common goal of 
ensuring that society gets its money’s 
worth from the enormous investment we 
have made in health care. BI 


Bill Gunter has been Florida’s 
Treasurer and Insurance Commis- 
sioner since November 1976. Prior to 
that position, he served in the Florida 
Legislature and in the U.S. House of 
Representatives. Gunter was active in 
the creation of the Florida Hospital 
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legislature in 1979. 


Board by the 


Rate Regulation—A View From 


Florida Hospital Association 


by William A. Bell 


ospitals, physicians, insurers, 

government, and health care 

consumers are all concerned 
about rising costs. In Florida less than one- 
half of total personal health care costs are 
hospitals costs. Yet because they are the 
largest single component of health care ex- 
penses, hospitals are a continuing target 
for proposed governmental rate regulation. 


Why Hospital Rates Are High 

Many factors contribute to increasing 
hospital costs. General inflation accounts 
for more than 50 percent of Florida hospi- 
tals’ expenditure growth. Hospitals are 
major consumers of utilities, food, linens, 
and medical supplies. The hospital indus- 
try also remains labor intensive. Personnel 
costs constitute the primary component of 
a hospital’s budget—some 53 percent of 
total expenses in 1982.! Florida hospitals, 
for example, employ the equivalent of 
more than 148,000 professionals and 
other trained staff full-time. The emer- 
gence of new medical technologies and 
the educated manpower they require as 
well as fierce competition for personnel 
in short supply have served to fuel salary 
expense increases. 

The other major factor affecting costs is 
the tremendous increase in demand for 
hospital services. Population growth, both 
in total numbers and in the increasing 
number of elderly persons, plays an im- 
portant part. Florida has the highest per- 
centage of elderly residents of any state in 
the nation; 17.3 percent are over 65, and 
they require more care and more expensive 
care than younger residents. 

Other influences on the demand are the 
past tax treatment reimbursement 
methods and social welfare policies of the 
federal government.* By making em- 
ployer contributions to employee health 
insurance premiums tax free to the em- 
ployee, the tax system has stimulated 
demand for health insurance whose 
coverage is so complete that direct em- 
ployee payments to hospitals are minimal. 

Moreover, with enactment of Medicare 
and Medicaid in 1965, the federal govern- 
ment in effect said to people over 65, the 
poor, and their doctors, that they no longer 
had to worry about the costs of hospital 
care. Regardless of financial capability, the 


government would cover their costs.4 Prior 
to the Medicare program, hospital infla- 
tion was approximately seven to eight per- 
cent a year. Since the inception of the pro- 
gram, only in 1971 was inflation less than 
12 percent.$ 

Demand for hospital services also is 
generated by physicians fearful of mal- 
practice lawsuits who practice costly de- 
fensive medicine and provide more care 
than they would normally prescribe. 

The addition of services to meet this de- 
mand requires costly expansion, both in 
replacing worn out plants and equipment 
and in providing new facilities. In 1968, 39 
percent of hospital capital came from debt 
financing. That share is expected to grow 
to 71 percent during this decade.* The 
technological explosion has made avail- 
able sophisticated and costly equipment 
and services. Public demand for such state- 
of-the-art medical. technology compounds 
capital need problems. 


Controlling Hospital Rates 

In striving to curtail the growth of 
hospital expenditures, states have pursued 
two basic strategies: capital investment 
controls through certificate of need (CON) 
programs and hospital price controls, gen- 
erally referred to as state ratesetting pro- 
grams. Nine states have mandatory rate 
control programs: Connecticut, Maine, 
Maryland, Massachusetts, New Jersey, 
New York, Washington, West Virginia, 
and Wisconsin. In each of these states, 
hospitals are paid according to prospec- 
tively determined rates rather than on the 
basis of actual costs incurred. Hospitals 
are placed at risk for the difference 
between revenues and costs.’ The types of 
review vary widely and have constantly 
changed. All can be arrayed ona spectrum 
between formula-based ratesetting and 
ratesetting based on budget review and ne- 
gotiation. Most programs use both types 
of control. 

Opponents of ratesetting point out that 
it has little influence on the main cause of 
increased hospital expenditures, the strong 
incentives created by the reimbursement 
system toward overutilization. By im- 
posing limits on supply while ignoring the 
lack of restraints on demand, state rate- 
setting produces effects that are quite per- 
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verse. It creates the illusion of savings 
when what really is happening is that un- 
constrained demand continues to be satis- 
fied, but the associated costs are shifted to 
the nonregulated areas of the health care 
sector; or they change forms; or they are 
deferred to the future. The result in the 
long run is higher health care expenditures 
than would have occurred without rate- 
setting.* 

The alternative to regulation is develop- 
ing the marketplace to control costs, and 
this is finally occurring today. This in- 
cludes the elements of competition and a 
general free enterprise system, resulting in 
freedom of choice to both consumers and 
providers. In the health care arena, 
employers would offer employees and 
public health programs offering benefi- 
ciaries a choice of several health care plans 
in which to enroll. Employers and govern- 
ment would pay a fixed amount toward 
coverage in any plan. Employees and 
public beneficiaries might have to pay an 
added amount to join a more expensive 
plan, or they might receive a rebate for 
joining a less expensive plan. Health care 
providers would be expected to form or 
join plans to compete for enrollees. 

Increased consumer cost sharing 
(copayment) and capping tax exemptions 
on employer contributions for employee 
health care benefits are other areas that 
could be developed in a competitive model. 
In addition, procompetitive proposals call 
for all health care plans to abide by equal 
rules, including fair enrollment pro- 
cedures, minimum standards for covered 
benefits, and quality assurance standards. 
The basic intent is to give consumers the 
means and incentives to identify and use 
efficient and reputable providers. 
Businesses have started redesigning their 
benefits packages to accomplish this goal. 


Legal Responses to Ratesetting 

Legal responses to hospital ratesetting 
range from appealing a particular state 
agency's rate to challenging the ratesetting 
as a concept. 

Maryland's ratesetting system is often 
pointed to as a model for other states, 
although it faces a constant stream of legal 
challenges. In Lutheran Hospital v. Health 
Services Cost Commission, DKT 25-P, 
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No. 1-107126, Baltimore City Ct. (1982) 
the court ordered the state ratesetting 
agency to approve new rates for Lutheran 
Hospital. The agency maintained that due 
to inefficiency, the hospital’s costs were 
unreasonably high compared to the 
average costs of a group of hospitals 
preselected by the agency. The court 
rejected this argument and held that the 
agency's premise was arbitrary, capricious, 
and unsupported by competent, material, 
and substantial evidence. 

The court found fault with the agency 
for trying to regulate the quality and quan- 
tity of services within the hospital. 
Through reduction in rates and placing 
limits on average revenues per patient, the 
agency tried to reduce staffing and control 
the amount of drugs each patient would 
receive. Other agency actions held wrong- 
ful were: use of 90 percent minimum occu- 
pancy levels to set rates; exclusion of 
physician costs for those departments in 
which fee-for-service billing also occurred; 
use of physician Medicaid rate for hospital 
clinic services; and the failure to adjust the 
hospital’s bad debt and charity allowance 
to reimburse the hospital for uncom- 
pensated care to Medicaid patients. 

A challenge to the legality of an entire 
ratesetting law occurred in West Virginia, 
in the case of United Hospital v. 
Rockefeller, U.S. District Court, Northern 
Dist. Ho-38-34C( 1983). Hospitals in that 
state obtained a preliminary injunction in 
federal court prohibiting the enforcement 
of the law. The hospitals challenged a pro- 
vision in the law that froze hospital rates at 
their February 1, 1983, level and that pro- 
vided for the forfeiture of all gross patient 
revenues that exceed 112 percent per 
annum of a hospital’s gross patient 
revenues for the most recent report to the 
state’s health department. 

The court said that there were serious 


questions of whether the state law pro- 
visions in question were in conflict with 
Medicare/ Medicaid provisions. The court 
pointed out that it is likely that the state 
law conflicts with federal statutory re- 
quirements that rates be reasonable and 
adequate to meet costs incurred by effi- 
ciently and economically run hospitals. 

With regard to public interest, the court 
noted that the state law would have the fol- 
lowing effects: loss of employment of 
hourly hospital employees; possible loss of 
professional staff; loss of patient health 
services; curtailment of improved health 
care development; depletion of institu- 
tional reserves to pay forfeiture penalties; 
impairment of contract and debt obliga- 
tions; and curtailment of hospital charity 
work. 


Conclusion 

The Florida hospital environment is 
undergoing rapid and exciting change. The 
federal government has abandoned out- 
dated cost reimbursement policies for 
Medicare patients. Businesses and insur- 
ance companies are negotiating for 
discounts with hospitals, setting up 
alternate health care delivery plans, and 
having employees more responsible for 
their health care. Demand for health 
services is being spread out to noninsti- 
tutional services. The Florida Legislature 
passed legislation to encourage competi- 
tive bidding for health care services. 

These activities will impact hospital 
costs and service. State ratesetting agencies 
are really ideas of the past that were de- 
signed for the industrial northeast states 
where populations were stagnant or declin- 
ing, and their states’ Medicaid programs 
were overbudgeted. The few states that do 
have ratesetting are constantly changing 
their programs trying to find equitable 
solutions, and some states that had rate- 
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setting in place have abandoned the 
concept because of its ineffectiveness. 

Since Florida is one of the fastest 
growing states in the nation and is on the 
cutting edge of all the health, social and 
environmental problems this nation will 
experience, it is important for hospitals, 
physicians, businesses, consumers, and 
legislators to work together on innovative 
ideas to make quality health care ac- 
cessible and affordable to the people of 
Florida. 
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a member of the board of directors of 
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Current Medical Information Seminars 
Presents: 


Modern Diagnostic 
Neurologic Techniques 


for Attorneys and Insurance Personnel 
Concerned with Personal Injury Clients 


PURPOSE: _In this rapidly expanding technical field it is important that a full understanding of all 


modern diagnostic techniques used in neurologic diagnosis be available to those who are responsible for 
evaluation of injured patients. 


LOCATION: Jacksonville Hilton Hotel (4 stars) 


DATE: April 14th & 15th, 1984 (Saturday & Sunday) 
COST: $395 


STAFF: Jacob Green, M.D., Neurologist, Author; Common Head, Neck and Back Injuries, 
Barrister Publishing, Inc., Boston, MA, Clinical Associate Professor, University of 
Florida School of Medicine (JHEP) 

David Sall, M.D., Forensic Psychiatrist, Chief Service of Psychiatry, Baptist Medical 
Center. 

Herbert Bullock, M.D., Physiatrist. 

Soon K. Ahn, M.D., Physiatrist. 

Arnold Graham Smith, M.D., Orthopedic Surgeon, Orthopedic Rehabilitative 
Associates, Jacksonville, Florida 

Larry Salberg, M.D., Neurologist (Guest Lecturer), Merriville, Indiana, Clinical 
Assistant Professor of Neurology, University of Indiana School of Medicine. 

Jack Hartje, Ph.D., Director, Biofeedback Training, Associate Professor of 
Physchology, University of North Florida. 

Karen Steingarten, Ph.D., Neuropsychologist. 


COURSE OUTLINE Continuing Education Credits Pending 
1 


Structure and function of the nervous system. 

Pathology of the nervous system (proof of facts). 

Evaluation of the injured patient (common head injury). 

Electroencephalography — computerized EEG — 24 hour EEG surveillance including demonstration. 
CAT scanning. 

Electrodiagnosis (EMG, late responses, nerve conductions) including demonstration. 

Evoked potentials and their practical application in prediction of future outcome (demonstration). 
Thermography (demonstration). 

The psychiatric evaluation of the patient. 

Psychological testing. 

Evaluation of mechanical back pain. 

Modalities of therapy, medications, physical and other therapeutic measures. 

Biofeedback and its uses. 

Case presentations with discussion, bring your own cases. 


NAME PHONE 
ADDRESS 


FIRM 


Mail Check to: Current Medical Information Seminars, Inc., 546 Lomax Street, Jacksonville, Florida 32204 
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Florida Medical Malpractice 
Insurance Reform: 
The Bar’s Past Position and Participation 


by Patrick G. Emmanuel 


edical malpractice reform 

and insurance have been 

matters of serious concern 
to physicians, hospitals, attorneys, 
patients, insurance companies, and many 
others since the medical malpractice in- 
surance crisis of 1974-75. At that time 
many physicians found their insurance 
premiums escalating, and some had diffi- 
culty in obtaining coverage. The Board of 
Governors, acting for The Florida Bar, has 
had a vital interest in these developments 
as they affect tort litigation, rights of liti- 
gants, and proposed changes in our tort 
system. 

In 1980 physician groups contended that 
there were too many frivolous lawsuits and 
proposed to the 1980 Florida Legisla- 
ture that legislation be enacted which 
would give to the prevailing party in all 
civil lawsuits that party’s costs and attor- 
neys’ fees. This position was opposed by 
The Florida Bar (among others) because it 
could result in many people with a proper 
claim declining to sue because of the 
exposure if they were not successful. The 
physicians agreed to amend this legislation 
to include only medical malpractice litiga- 
tion and Ch. 80-36 was passed, becoming 
F.S. §768.56. 

Because of large awards of attorneys’ 
fees in certain medical malpractice law- 
suits, the Florida Medical Association in 


the 1983 legislative session originally 
sought repeal of §768.56, which action The 
Florida Bar supported. However, no final 
action was taken on this measure by the 
1983 Legislature, because the bill was 
withdrawn by its sponsor. 

In January 1983, the Florida Medical 
Association published its “Reasons °83” 
package, outlining detailed legislative pro- 
posals for the 1983 legislative session. State 
Insurance Commissioner Bill Gunter 
named a Medical Malpractice Insurance 
Advisory Council, which included lawyers, 
physicians, and members of the public, 
pursuant to Fla. Laws Ch. 82-391. That 
council reported and made recommenda- 
tions to Commissioner Gunter on several 
issues, giving the background and the 
council’s findings and recommendations 
on each. Commissioner Gunter then sent 
to the legislature his recommendations for 
reforming medical malpractice law. Many 
of his recommendations followed those 
given to him by the advisory council. 

The Academy of Florida Trial Lawyers 
has been active in responding to the 
position of the Florida Medical 
Association including its publication of 
“Self-Preservation of a Privileged Class,” a 
document refuting many of the FMA’s 
assertions about the status of Florida’s tort 
system. 

The Board of Governors at its March 


1983 meeting reviewed bills then prefiled 
for the 1983 legislative session and con- 
sidered Commissioner Gunter’s report to 
the legislature in detail. The Board voted 
its approval or disapproval on a number of 
these items and, recognizing a need for a 
study of the matter, approved appoint- 
ment of a special committee to study the 
tort system on a long-term basis. The Tort 
Litigation Review Commission was named 
by then Bar President James Rinaman at 
the Board meeting in July 1983, when the 
Board received an update on pending legis- 
lative matters. The Board then voted to 
strengthen the Bar’s 1984 legislative 
presence. 

Several bills concerning medical mal- 
practice and allied subjects were intro- 
duced in the 1983 Legislature. However, 
the legislative session adjourned without 
any substantial action in this area. 

The Tort Litigation Review Commis- 
sion has held several sessions to re- 
ceive input from interested persons. Its 
initial report, discussed in The Florida Bar 
News, December 1, 1983, considered a 
number of issues with recommendations 
concerning each, which include the follow- 
ing: (1) The statute concerning attorney fee 
recovery in malpractice cases should be re- 
pealed; (2) No change concerning joint/ 
several liability, contingency fees, and 
expert witnesses should be made; (3) In the 
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area of punitive damages, a prima facie 
case should first be shown before a party 
may plead punitive damages and vicarious 
liability for punitive damages should be 
restricted. The 18-member commission's 
report recomended no change in the 
current use of contingency fee 
arrangements by attorneys, nor did it 
support a legislative proposal to have all 
future damage awards paid periodically. 

The commission also voted to extend the 
collateral source rule to encompass all tort 
actions, and to delete the “clearly excessive 
or inadequate” requirement from F-.S. 
§768.49( 1). The statute would allow judges 
to add to or reduce judgments found by the 
court to be simply excessive or inadequate 
under language proposed by the 
commission. 

The report and recommendations of this 
commission were received by the Board of 
Governors at its meeting in January. The 
Board will review the commission’s report 
in greater depth when it meets this month 
in Tallahassee. 

The Board is committed to a meaning- 
ful role in the legislative process in 1984 to 
assure that our legal system is properly im- 
proved, and not harmed, by any new legis- 
lation. The role and scope of legislative 
activities of The Florida Bar are governed 
by the Integration Rule, the Bylaws, and 
Standing Board Policy 900, Legislative 
Policy and Procedure. The role of the Bar 
in lobbying and allied matters is discussed 


in the Supreme Court opinion The 
Florida Bar re Amendment to the Integra- 
tion Rule (Political Activities of the Bar) 
439 So.2d 213 (Fla. 1983). BJ 


Patrick G. Emmanuel of 
Emmanuel, Sheppard & Condon, 
Pensacola, is a member of The 
Florida Bar Board of Governors and 
former member of its Executive 
Committee. He is a past president and 
director of The Florida Bar Founda- 
tion. He has served as chairman of the 
Advisory Board of Sacred Heart 
Hospital of Pensacola for 10 years 
and is 1983-84 Board of Governors 
liaison to the Florida Medical 
Association. He is a member of the 
Florida Association of Hospital 
Altorneys. 


WANTED 


Lawyers who have recovered 
from their problems with alcohol/ 
drugs and who are willing to help 
their fellow lawyers who are experi- 
encing similar problems. 

The Florida Lawyers’ Recovery 
Network now has members in the 
judicial circuits except: 

3rd—comprising the counties of 
Columbia, Dixie, Hamilton, La- 
fayette, Madison, Suwannee 
and Taylor 

7th —comprising the counties of 
Flagler, Putnam, St. Johns, and 
Volusia 

14th —comprising the counties of 
Bay, Calhoun, Gulf, Holmes, 
Jackson, and Washington 

16th — comprising the county of 
Monroe 

If you are willing to become in- 
volved in this most vital project 
please contact: 


Judge Michael E. Hanrahan 
Box 35042, 400 West Bay St. 
Jacksonville, Florida 32202 
Telephone (904) 791-2594 


Confidentiality Maintained 


Medical Malpractice Insurance Reform— 


A View From 


Academy of Florida Trial Lawyers 


by Stephen M. Masterson 


n several occasions during the 
past eight years the Florida 
Legislature has been asked to 
address the issue of the cost of medical 
malpractice insurance. In 1983 the most 
heated legislative battle of recent years was 
fought in Tallahassee. It should not be 
news to any lawyer that during this session 
and for the year prior to the start of this 
session, radical changes were sought in 
substantive tort law and in the Rules of 
Civil Procedure. The primary moving 
force in this effort was the medical com- 
munity in Florida. 
Although the newspapers billed this 
political controversy as a “doctors v. 


lawyers” battle, the changes sought by 
these groups would have affected all tort 
litigation and, to some extent, all civil 
litigation. The earliest and most radical 
version of the changes sought included 
putting nonlawyers on the Florida 
Supreme Court, altering the rules of 
summary judgment, altering the rules 
regarding remittitur and additur, regulat- 
ing the contingent fee by legislative enact- 
ment, limiting damage awards, abolishing 
the doctrine of joint and several liability, 
and other such radical alterations in our 
age-old system of civil justice. 

The Governor responded to the initial 
outcry of the medical community, as 
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manifested in their slowdown of June 
1982, by directing Insurance Commis- 
sioner Bill Gunter to investigate any 
problems that might exist within the 
medical malpractice insurance field. 
Commissioner Gunter thereafter appoint- 
ed 11 people to serve on a Medical Mal- 
practice Insurance Advisory Council. 
The council included an_ insurance 
executive, a hospital administrator, three 
physicians, a member of the Academy of 
Florida Trial Lawyers, a lawyer from 
Orlando, a lawyer from Miami, the general 
counsel for a medical malpractice 
insurance reciprocal, the administrator of 
a hospital self-insured trust fund, and an 


: 
4 
ee 
/ 
ae 


insurance agent. This council took testi- 
mony and reviewed evidence during 
numerous meetings from June 1982 until 
January 1983. Upon the conclusion of its 
work in January, the council delivered 
findings and recommendations to 
Commissioner Gunter. In a _ press 
conference on February 10, 1983, Com- 
missioner Gunter addressed the three 
fundamental problems in the system which 
had been identified by the advisory 
council. Those fundamental problems 
were: 

1. The need for more effective dis- 
cipline of physicians who have repeatedly 
been involved in incidents of negligent 
care. The council found that 24 percent of 
all claims paid were attributable to 
approximately seven-tenths of one percent 
of the Florida physicians. Clearly the re- 
moval of physicians who repeatedly cause 
losses from the health care delivery system 
will reduce insurance premiums. 

2. The need to provide compensation 
more effectively and efficiently to the 
person injured by medical negligence. 
Aside from the sheer humanity of com- 
pensating people without their needing to 
hire lawyers or proceed through emo- 
tionally draining litigation, this recom- 
mendation was based on good business 
practice. It was found that the average 
length of time from injury to indemnity 
was approximately 48 months—even 
though 89 percent of all claims in which in- 
demnity was paid were settled prior to 
trial. Further, it was found that attorneys 
were involved in the overwhelming 
number of claims. When considering the 
cost of trial preparation, the cost of pay- 
ing attorneys for both sides, and the cost to 
society of providing for injured people 
while they are waiting for their just com- 
pensation, the necessity of providing 
incentives for settlement of meritorious 
claims early in the process became 
apparent. 

3. The need to correct deficiencies in the 
insurance mechanisms. The creation, in 
1975, of the Patients’ Compensation Fund 
(PCF) included a number of very unwise 
elements. The limited number of partici- 
pants in the fund precluded spreading the 
risk upon a wide base of potential tort- 
feasors. The limitation on assessment of 
individual physicians and the unlimited 
assessment on hospitals pre-ordained the 
eventual withdrawal of the hospitals from 
the fund. Finally, the setting of grossly un- 
realistic rates at the outset denied the 
proper funding necessary to keep the fund 
viable as the claims experience matured. 


Thus, the advisory council found, after 
close inspection, that the problem with the 
tort system, but, rather, fundamental flaws 
in the structure of the PCF. 

Commissioner Gunter directed his staff 
to promulgate proposed legislation in 
harmony with his solutions to the 
identified problems. That legislation was 
introduced as a committee bill in the 
House of Representatives. The bill was the 
subject of numerous subcommittee and 
committee meetings in the House and 
many hours of debate. In contrast, in the 
Senate, the Commerce Committee sub- 
stituted a bill which virtually tracked the 
Patient’s Compensation Fund was not the 
proposals made by the medical com- 
munity. This bill was offered one hour 
prior to the Senate Commerce Committee 
meeting as a committee substitute for the 
Gunter bill which had been prefiled early 
in the session. The committee substitute 
failed to address in any meaningful fashion 
the problems identified by the advisory 
council. As has been well publicized, the 
Senate passed the substituted committee 
bill with a minimum of debate. The House 
never brought the Gunter bill to the floor. 
It became clear that the Senate would not 
consider the bill and that passage of the 
Gunter bill would simply result in a power 
struggle between the House and the Senate 
over the physicians’ proposals. 

In the view of the plaintiff's trial bar, the 
success of the 1983 legislative session was 
the refusal of the legislature to pass laws 
which would have altered drastically the 
time-tested aspects of our legal system. The 
system’s constitutional integrity was left 
intact. The session was a failure from the 
standpoint that worthwhile proposals 
offered by the council did not pass. After 
the months of work, these proposed 
solutions to the identified problems were 
left for another year. Perhaps the lesson to 
be learned by all parties to this battle is the 
futility of addressing such complex matters 
in the emotional atmosphere of the 
political arena. 

Prior to the session, the Academy of 
Florida Trial Lawyers formally requested 


that the Florida Medical Association par- 
ticipate in a liaison committee that would 
seek to arrive at responsible solutions to 
the existing problems. Unhappily, such a 
committee did not become a reality. 

It is encouraging to note that smaller 
medical organizations have recognized the 
need for communication between the pro- 
fessions. The Dade County Medical 
Association and the Dade County Trial 
Lawyers Association have been working 
together in a liaison committee and have 
been able to accomplish a great deal in a 
very short time. The Academy has 
participated in a number of informal dis- 
cussions with representatives of Florida 
Physicians United. These are develop- 
ments which engender considerable 


optimism in regard to future interprofes- 
sional relations. Together we can do much 
to resolve these problems. We owe no less 
to the people of Florida. BJ 


Stephen M. Masterson, Tallahas- 
see, is executive director of the 
Academy of Florida Trial Lawyers. 
He is a graduate of Florida State Uni- 
versity (B.A.), South Texas College of 
Law (J.D.), and Georgetown 
University of Law Center (LL.M. in 
international and comparative law). 
He has practiced law in St. Petersburg 
and has served as a judge of industrial 
claims. 


This publication 
is available in microform. 


University Microfilms International 
300 North Zeeb Road 30-32 Mortimer Street 


Dept. PR. Dept. PR. 
Ann Arbor, Mi. 48106 London WIN 7RA 
USA. England 


THE FLORIDA BAR JOURNAL/MARCH 1984 


173 


ag : 


A View From 


Medical Malpractice Insurance Reform— 


Florida Physicians’ Insurance Reciprocal 


by John E. Thrasher 


n the spring of 1975, the physician 
members of the Florida Medical As- 

sociation witnessed the withdrawal 
of all major insurance companies from 
Florida and the challenge in the federal 
courts of the FMA program with the 
Argonaut Company. It was obvious that 
professional liability insurance would not 
be available by the end of that year. 

The leadership of the Florida Medical 
Association was faced with a choice—to 
do nothing and let the legislature solve the 
problem or to provide a vehicle for in- 
surance coverage. It recommended, and 
the FMA Board of Governors and House 
of Delegates directed, that an insurance 
mechanism be established which would be 
freestanding and independent of govern- 
ment subsidization in the private sector. 
This resulted in the establishment of the 
Florida Medical Association Professional 
Liability Insurance Trust in 1975. The trust 
commenced writing professional liability 
indemnification for physicians on Decem- 
ber 1, 1975, and was replaced by the 
Florida Physicians’ Insurance Reciprocal 
on December 31, 1976. 

This innovative approach to filling the 
gap left by commercial insurers has proved 
to be the single most important reform in 
terms of availability of insurance for phy- 
sicians since the initial crisis of 1975. 
Today, the Florida Physicians’ Insurance 
Reciprocal remains the only FMA-spon- 
sored, physician-run insurance company 
in Florida. The reciprocal has been free- 
standing in the private sector and totally 
independent for its basic coverage, its 
reinsurance, and excess coverage since its 
origin. 

The reciprocal enters its ninth year of 
providing insurance coverage with a his- 
tory of one dividend in 1977 (during a time 
when some stability was brought to the 
malpractice insurance area) and an increase 
in premiums of 26 percent in 1981, and 30 
percent increases in 1982, 1983, and 1984. 
These increases in premiums have been 
directly related to the increase in frequency 
and severity of claims. This, in turn, is 
attributable to the erosion of the tort 
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reforms passed by the Florida Legislature 
in 1975, 1976, and 1977 and either dis- 
regarded or declared unconstitutional by 
the judiciary. 

Since the inception of the reciprocal’s 
program, frequency of claims has increased 
300 percent, as expressed per 100 physi- 
cians. During the same time, the average 
cost per claim, i.e., severity, has increased 
350 percent. There were no claims exceed- 
ing $1 million prior to March 1979. Such 
awards have become rampant and com- 
monplace. 

The reciprocal, along with the Florida 
Medical Association, has been active in 
attempting to bring stability to this prob- 
lem through efforts in the Florida Legisla- 
ture. Regrettably, the good package of bills 
that was presented to the Florida Legisla- 
ture during the 1983 session, after being 
adopted in most part by the Florida Senate, 
was not taken up by the House of Repre- 
sentatives. During this session and prior 
legislative sessions, representatives of the 
reciprocal provided the Florida Legisla- 
ture, the Insurance Commissioner’s Med- 
ical Malpractice Insurance Advisory 
Council, and other interested parties with 
available data that clearly show that the 
increased, exorbitant insurance premiums 
that physicians, businesses, and others are 
having to pay for professional liability 
insurance is being passed on to the general 
public in terms of higher costs of medical 
care and other services. 

Regrettably, awards are being made for 
health insurance, disability, and life in- 
surance benefits where there is no negli- 
gence and no one has paid a premium for 
these benefits. The system is being overused 
in order to fund a litigation system that has 
grown inefficient and is falling under its 
own weight. Certainly without further 
reforms the financial stress will continue to 
erode the quality of health care being 
provided to the citizens of Florida. 

The reciprocal remains committed to a 
policy of physical and actuarial soundness. 
Because of that commitment the reciprocal 
enjoys continuous, uninterrupted support 
of many of the major reinsurance markets, 


primarily in London, including Lloyds of 
London. This bedrock of support will 
enable the reciprocal to continue to 
measure and provide responsible protec- 
tion to insured physicians participating in 
this program. The reciprocal has been 
extremely active in providing risk man- 
agement seminars, peer underwriting, and 
peer claims review. It also has one of the 
most efficient management organizations 
in the country through its subsidiary, the 
Professional Insurance Management Com- 
pany. 

No individual with reason and logic will 
refute the fact that we are faced with a 
severe malpractice crisis and that the crisis 
no longer consists of availability alone. It 
includes spiraling uncontrolled costs and 
excessive amounts of money being paid for 
liability in this state. Notwithstanding the 
tremendous volatility in this area, the 
Florida Physicians’ Insurance Reciprocal 
stands ready to continue to provide physi- 
cians with the highest quality of service. BJ 


John E. Thrasher, Jacksonville, is 
deputy attorney in fact/ vice president 
and legal counsel to the Florida Phy- 
sicians’ Insurance Reciprocal and 
general counsel to the FMA. 
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A Lawyer’s Basic Guide to 
Secured Transactions 

This book by Donald W. Baker is an 
excellent guide to the general practitioner 
of the intricacies of secured transactions 
under Article 9 of the Uniform Commer- 
cial Code. In particular, the book is a how- 
to-do-it guide to the formation of a secured 
transaction in personal property and to the 
carrying on of such a transaction from 
start to finish. In short, the volume is a 
“preventive law” guide in the field of 
secured transactions. 

The author has an extensive background 
of both practice and law teaching, having 
begun his legal career in practice with law 
firms in New York and Virginia, followed 
by some ten years of law teaching, mostly 
at the University of Alabama. In addition, 
he served as the Reporter for the Alabama 
Bar Association Committee for the revi- 
sion of UCC Article 9, which prepared the 
1972 version of that article for enactment 
in that state. His activities as reporter 
entailed an exhaustive study of Article 9 
generally and the impact of the article on 
the general law of the author’s own state. 

The book is a textual treatment of 
Article 9 in depth, written from the stand- 
point of a lawyer’s office practice in which 
the lawyer is called upon to give advice and 
take the necessary steps to set up a secured 
transaction, to keep it going and to bring it 
to a happy ending, in which the secured 
creditor’s rights to the collateral are 
protected against the claims of other 
creditors of the debtor, buyers of the col- 
lateral from the debtor, and the debtor 
himself. A discussion of what is necessary 
to protect the secured creditor from claims 
of that nemesis of secured parties known as 
the bankruptcy trustee is included. 

The book is written in clear, factual and 
easy-to-understand sentences and para- 
graphs. It is essentially a textbook for the 
practitioner who wishes to conduct a 
secured transaction and avoid expensive 


litigation. While the book is replete with 
footnotes that refer to statutes and other 


sources, the approach is to make 
statements of fact and advice without 
citing litigated cases (only two cases are 
cited in the entire work). 

This reviewer recommends the book as 
the first place to go when seeking an 
answer to a secured transactions problem 
or overview of Article 9. 

The 342-page hardbound volume is 
available from ALI-ABA, 4025 Chestnut 
Street, Philadelphia, PA 19104. 

Reviewed by Henry J. Bailey III, Pro- 


Jessor of Law Emeritus, Willamette Uni- 


versity, Visiting Professor of Law 1983-84, 
University of Akron School of Law, 
Akron, Ohio. 


Guide to Use of Special Masters in 
Managing Complex Litigation 

In what may have been the largest and 
most complicated case ever litigated in an 
American court, the federal government’s 
antitrust action against AT&T, some of the 
most serious problems usually associated 
with complex litigation did not materialize. 
According to several of the participants on 
both sides of the case, a major contribution 
to the successful management of the case 
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was made by the special masters employed 
in the pretrial discovery stage. Geoffrey C. 
Hazard, Jr.,and Paul R. Rice, who served 
as special masters in the A T&T case, offer 
a full “debriefing” of their experience in 
Managing Complex Litigation: A Practical 
Guide to the Use of Special Masters, 
published by the American Bar Founda- 
tion. 

Wayne D. Brazil, Hazard, and Rice are 
the authors of Managing Complex 
Litigation, which contains essays reporting 
on research on special masters, model 
rules,and documents from the A T& Tcase. 
Robert D. McLean, the lead attorney for 
AT&T, evaluates lessons of general appli- 
cation from his experience with the case. 

Judge Harold H. Greene, the presiding 
United States District Court judge in the 
AT&T case, asserts in an introduction to 
Managing Complex Litigation that the 
special master process does not work when 
the masters lack the requisite temperament 
and when the parties are not prepared to 
use the masters or willing to cooperate 
generally in the pretrial process. These 
requisites for success, however, were fully 
present in the A T&T case. 

Managing Complex Litigation is avail- 
able for $25 (plus $2.50 for shipping and 
handling) from the American Bar Founda- 
tion at 1155 E. 60th St., Chicago, IL 60637 
(312) 667-4700. 


Expert Witness Checklists 
Expert Witness Checklists, by Douglas 
Danner. Lawyers Co-Operative Publish- 
ing Company: Rochester, N.Y. (1983), 901 
pages, $59.50. 

In any legal endeavor, brains and instinct 
are vital, but there is no substitute for hard 
work, planning, and painstaking prepara- 
tion in the pursuit of success on behalf of 
one’s: client. Nowhere is this old homily 
more applicable than in the realm of litiga- 
tion, particularly where the factual issues 
raised by the subject matter of the lawsuit 
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are beyond the knowledge of the average 
lay trier of fact (usually a jury). In such 
cases, utilization of a subject matter “ex- 
pert™ to aid in the preparation for, and the 
execution of, adequate client representa- 
tion becomes a practical necessity, if not an 
absolute legal requirement. Taking only 
the medical field as one example, it is vir- 
tually impossible today to pursue or to 


defend personal injury tort claims, workers’ 


compensation cases, medical malpractice 
complaints, or matters before governmen- 
tal agencies such as the Social Security 
Administration (e.g., disability determina- 
tions) absent the active involvement of an 
expert. 

The expert in a lawsuit may become 
involved through several routes. He may 
be retained, sometimes by chance and 
sometimes by design, to serve one or more 
specific purposes: (1) providing hypotheti- 
cal opinion testimony at trial; (2) gathering 
facts first-hand and testifying about them; 
(3) evaluating the merits of a potential 
claim; (4) advising in the framing of and 
responding to elements of pretrial discov- 
ery; (5) assisting in the settlement negotia- 
tion process; or (6) providing written re- 
ports. Above all, it is the expert’s chief job 


to educate counsel, judge, and jury regard- 
ing the unfamiliar factual aspects (e.g., the 
appropriate professional standard of care 
in a particular circumstance) of the legal 
dispute. 

To derive the most benefit from the 
efforts of the expert, it is imperative that 
counsel, judge, jury, and the expert himself 
be properly prepared. 

Expert Witness Checklists is designed to 
help counsel engaged in complex civil liti- 
gation (criminal procedure is outside this 
book’s scope) to obtain more “bang” for 
the expert resource “buck.” The expert’s 
worth in any case depends on a combina- 
tion of skills, knowledge, character, de- 
meanor, attitude, and personality. This 
massive new volume provides comprehen- 
sive and comprehensible step-by-step direc- 
tion to the legal practitioner concerning 
the who, what, where, when, and how of 
these various factors that must be consider- 
ed. 

Author Danner has integrated explana- 
tions of substantive and procedural law 
with practical techniques, strategies, and 
tactics for taking advantage of those legal 
points. The most likely effective actions 
and their underlying reasons are presented. 
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All phases of pre-appellate civil litigation 
(i.e., evaluation, pretrial preparation, set- 
tlement negotiation, and trial) are thor- 
oughly covered. The reader is carefully 
instructed regarding the impact of key 
words, documents, aids, dress, appearance, 
and body language on the trier-of-fact’s 
receipt of demonstrative, documentary, 
and testimonial expert testimony. 

The book is organized generally into 
three overlapping and extensively cross- 
referenced sections. Part | is general (in 
terms of noncriminal matters) in scope, 
focusing basically on personal injury, med- 
ical malpractice, and product liability lit- 
igation. The types of experts identified 
most prominently here include physicians, 
engineers, architects, mechanics, and at- 
torneys (the latter in legal malpractice 
actions). Part 2, by far the lengthiest and 
meatiest portion of the volume, is on the 
medical expert witness exclusively, while 
part 3 zeroes in on the products liability 
expert witness. 

In each chapter, the materials are or- 
dered in precise, sectional divisions, typical 
legal manual style, that fit together as a 
logical whole. Expository text is skillfully 
interposed with exquisitely detailed check- 
lists. Many individual sections are fol- 
lowed immediately by useful research and 
practice references (referring the reader 
mainly to other Lawyers Cooperative pro- 
ducts suchas American Jurisprudence and 
American Law Reports). 

Neither this book by attorney Danner 
(who, with the substantial support of his 
law firm associates, has previously publish- 
ed a number of civil pretrial legal practice 
aids and who has served as legal counsel to 
the American Society of Law and Medi- 
cine), nor any other written work can 
obviate the need for legal knowledge, skill, 
instinct, and professional savvy, artfully 
applied in any particular case. 

One will find no advocacy in these pages 
of thoughtless, “cookbook” law. What one 
will find here, however, isan exceptionally 
cogent and complete set of guidelines that 
can save counsel and expert (and ulti- 
mately the client) massive amounts of time, 
money, and effort in directing the neces- 
sary knowledge, skill, instinct, and savvy in 
an interprofessional endeavor aimed 
toward promotion of the client’s optimal 
legal well-being. 

Reviewed by Marshall B. Kapp, 
Associate Professor, Department of 
Medicine in Society, Wright State 
University School of Medicine, Dayton, 
Ohio. 
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Tax Law Notes 


Tax Traps in Tax-Leveraged Salary 
Continuation Plans 


The income and estate planning offered by employers for their executives should be carefully reviewed for any 


tax costs to the executive’s beneficiaries and in light of current consideration by the IRS to eliminate tax- 
leveraged salary continuation plans. 


by James E. Roberts and Peter T. Kirkwood 


Part II of the article, “Substantial 
Economic Effect” under the New 
Partnership Regulations, printed in 
the February Tax Law Notes column 
was scheduled for the March issue; 
however, final regulations were not 
issued by presstime for this issue. Part 
I] will be published in a forthcoming 
issue. 


Tax-leveraged salary continuation 
plans, because of their leveraging of ex- 
empt income against deductible expenses, 
have long been a popular method of pro- 
viding low-cost financial security to corpo- 
rate executives on a selective basis. How- 
ever, an awareness of the tremendous tax 
cost to the executive’s beneficiaries, 
coupled with an issue currently being con- 
sidered by the National Office of the 
Internal Revenue Service which would 
eliminate the tax leverage in such plans, 
will mandate that these plans be carefully 
reviewed and in many cases radically re- 
structured. 


The Typical Pian 

In the typical salary continuation plan, 
the employer agrees to pay a monthly re- 
tirement benefit for a given number of 
years to the executive covered by the plan. 
Any benefits not paid to the executive 
during his lifetime are payable to the 
executive’s beneficiary. For example, a 
plan may provide for a retirement benefit 
of $50,000 per year for 15 years. In the 
event the executive dies three years after 
retirement, the remaining benefit of 
$50,000 for 12 years will be payable to his 
beneficiary. In the event the executive dies 
before retirement, his beneficiary will be 
entitled to receive $50,000 per year for 15 
years. 

Under a typical tax-leveraged salary 
continuation plan, the employer's obliga- 
tions under the plan are informally funded 
with life insurance owned by and made 


payable to the employer. Upon the death 
of an executive covered under such a plan, 
the employer will receive, tax free, the 
proceeds of the insurance on the execu- 
tive’s life and will utilize the insurance 
proceeds to discharge its obligations to the 
deceased executive’s beneficiary. The po- 
tential tax traps to the employer, as well as 
to the executive and the executive’s bene- 
ficiaries, under such plans have largely 
been ignored. 


Tax Issues Affecting Executive and 
Beneficiaries 

The income tax treatment to executives 
and beneficiaries of salary continuation 
plans must be carefully planned to avoid 
unintended results. Amounts accrued by 
an employer as its liability under an un- 
funded plan during an executive's term of 
employment generally do not result in tax- 
able income to the executive.! As payments 
are made under the plan to the executive, 
the payments are included in the execu- 
tive’s gross income and are subject to 
regular tax rates at that time. 

Life insurance policies used “informally” 
to fund a salary continuation plan must be 
maintained as general, unrestricted assets 
of the employer. Furthermore, such a plan 
should not (i) require the employer to 


THE FLORIDA BAR JOURNAL/MARCH 1984 


obtain and maintain the insurance or (ii) 
provide death benefits to the executive's 
beneficiary which are substantially in 
excess of the retirement benefits earned by 
the executive under the plan. If an execu- 
tive’s preretirement death benefit under the 
plan exceeds the amount of deferred 
compensation credited to him, the 
economic benefit theory may require that 
the value of the insurance element 
provided to the executive be included in 
the executive’s gross income.? 


Income in Respect of a Decedent 

The death benefits payable under the 
typical salary continuation plan are 
income in respect of a decedent (“IRD”) 
under §691 of the Code, and the benefi- 
ciaries are taxed just as the executive 
would have been taxed had he lived to 
collect the payments. 

The classification of the death benefits 
as IRD requires income tax planning in 
conjunction with the executive's estate 
planning. Because an item of IRD is 
subject to estate tax, the recipient of the 
death benefits is entitled to a deduction for 
the estate taxes attributable to their inclu- 
sion in the executive's gross estate.‘ If the 
death benefits qualify for the estate tax 
charitable or marital deduction, however, 
no federal estate tax is incurred as a result 
of the death benefits and, thus, no income 
tax deduction is allowed to the recipient 
under §691(c). If the executive's estate plan 
is expected to result in an estate tax lia- 
bility after the use of the charitable and 
marital deductions then, to avoid losing 
the benefit of the income tax deduction 
provided under §691(c), the death benefits 
under the plan should not be used to fund 
the charitable or marital bequests. 

Another income tax issue associated 
with the IRD classification of death bene- 
fits under an executive salary continuation 
plan involves the funding of pecuniary be- 
quests. When a pecuniary bequest is 
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funded with an IRD asset, a “sale or other 
disposition” is deemed to occur, resulting 
in realized and recognized gain to the 
estate.S Ordinary income would result to 
the extent of the present value of the death 
benefits, or portion thereof, used to satisfy 
the pecuniary bequest. The prepayment of 
tax in a situation where death benefits 
under a salary continuation plan are pay- 
able over a lengthy period of years could 
result in severe liquidity problems for the 
estate or its beneficiaries. Therefore, care- 
ful income tax planning may dictate the 
use of fractional marital deduction and 
unified credit shelter formula clauses 
rather than pecuniary bequest clauses, or 
at a minimum, the executive's estate plan 
should direct the fiduciary to fund 
pecuniary bequests with non-IR D assets to 
the extent such assets are available. 


Estate Planning 

The estate tax and estate planning for 
death benefits under executive salary con- 
tinuation plans usually involve qualifica- 
tion of the death benefits for the estate tax 
marital deduction and, if a trust is the 
beneficiary, the effect of F.S. Ch. 738 (the 


Principal and Income Act). 

The right to receive the death benefits 
under a salary continuation plan is a 
property right includable in the executive's 


gross estate, to the extent of the present 


value of the benefits.* The benefits payable 
under typical salary continuation plans can 
qualify for the estate tax marital deduction 
unless the interest of the surviving spouse is 
a  nonqualifying terminable interest 
described in §2056(b) of the Code. The 
general rule provided in §2056(b) is that a 
property interest of a decedent does not 
qualify for the marital deduction if it is an 
interest in property that is (1) terminable in 
nature; (2) the decedent has gratuitously 
given an interest in the property to another 
person; and (3) upon the termination of the 
spouse’s interest, the other person may 
come into possession or enjoyment of the 
property by way of his or her interest. The 
purpose of the terminable interest rule is to 
allow the marital deduction only where the 
nature of the interest passing to the spouse 
is such that, if retained until death, it will 
be taxed for federal estate tax purposes in 
the spouse's estate. 

If the executive designates his surviving 
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spouse as the sole beneficiary, the death 
benefit generally will qualify for the 
marital deduction. The death benefit is not 
a terminable interest, despite its terminat- 
ing nature, because there has been no 
gratuitous transfer of an interest in the 
benefit to another person. If the spouse is 
named as beneficiary for her life with any 
remaining benefits payable to other 
persons, the asset may qualify for the mari- 
tal deduction under §2056(b)(5), an ex- 
ception to the terminable interest rule. In 
order to qualify under §2056(b)(5), the 
spouse must be given a general power to 
appoint the interest to any person, in- 
cluding her estate. The proper designation 
of a traditional marital deduction power of 
appointment trust (i.e., pursuant to 
§2056(b)(5)) or estate trust (i.e, a 
nonterminable interest) as beneficiary 
under a salary continuation plan will also 
qualify the death benefit for the marital 
deduction. 

For decedents dying after 1981, 
§2056(b)(7) provides another exception to 
the terminable interest rule for spousal life 
estates and for certain trusts over which the 
spouse has no general power of appoint- 
ment.? Thus, there is a great deal of 
flexibility in directly or indirectly desig- 
nating the spouse as a beneficiary of the 
executive's salary continuation payments 
in a manner that will qualify the death 
benefits for the marital deduction. 
However, care must be taken in drafting 
both the beneficiary designation and the 
trust, if any, which is to receive the death 
benefit. 


Drafting Beneficiary Designations 
While most tax advisors carefully ascer- 
tain that trust or will provisions regarding 
the marital deduction are correct, little 
thought is given, for the most part, to 
drafting the beneficiary designations under 
most salary continuation plans. Typically 
the beneficiary designation form for salary 
continuation plans provides that the 
primary beneficiary must survive the 
executive covered under the plan by at 
least 30 days to be entitled to the death 
benefits under the plan. This provision 
generally will be contrary to the estate 
planning needs of the executive. Fur- 
thermore, under the typical beneficiary 
form, many executives would name their 
spouse as primary beneficiary and their 
children as _ secondary _ beneficiaries, 
thinking that any payments remaining at 
the death of the surviving spouse would be 
paid to the children. Obviously, this would 
not be the case. 


Completing the typical beneficiary 
form, without proper tax advice, will 
probably result in the death benefits under 
the plan not qualifying for the marital 
deduction. Consider the estate tax conse- 
quences of the typical beneficiary desig- 
nation completed as follows: “My wife for 
life, then to my children equally.” 

In order to qualify for the marital 
deduction pursuant to §2056(b)(7), the 
surviving spouse must have a qualifying 
income interest for life.’ One of the tests of 
a qualifying income interest is that the sur- 
viving spouse must be entitled to all 
income from the property during her 
lifetime. If the executive designates his or 
her spouse as the lifetime beneficiary, and 
does not expressly require a pro rata 
portion of the payment following the 
surviving spouse’s death to be paid to the 
surviving spouse’s estate, then the 
surviving spouse does not have the requi- 
site degree of beneficial enjoyment to 
qualify the death benefits for the estate tax 
marital deduction.’ If an applicable state 
law provides that the surviving spouse’s 
estate has a right to the proper portion of 
the payment following his or her death, 
then the spouse’s “life estate” should 
qualify for the marital deduction. 
However, the estate planner should avoid 
this uncertainty by expressly addressing 
this issue in the beneficiary designation 
form, rather than relying on a determina- 
tion under applicable state law. 

Consider the following beneficiary 
designation: “Monthly payments shall be 
payable to my wife, during her lifetime. 
Any payments payable after her death 
shall be payable equally to my children.” 

Benefits payable under this designation 
will not qualify for the marital deduction 
as the wife is not entitled to all of the 
income accrued to the date of her death. 
She is only entitled to payments which 
become payable during her lifetime. The 
result of the death benefits not qualifying 
for the marital deduction is that the death 
benefits will be subject to both estate and 
income taxes. Even with the §691(c) 
deduction, estate and income taxes could 
consume 75 percent or more of the death 
benefits. 

The effect of Florida’s Principal and 
Income Act should be considered before 
designating a trust as beneficiary of any 
death benefits under a salary continuation 
plan. Trusts qualifying for the estate tax 
marital deduction require all income to be 
distributed to the executive’s surviving 
spouse, but the executive must be advised 
that only a portion of each salary continu- 


ation plan payment received by a trust will 
be deemed income for mandatory distribu- 
tion purposes. F.S. §738.11 provides that 
receipts from nonqualified deferred com- 
pensation contracts are income to the 
extent of five percent of the asset's 
inventory value (fair market value) and the 
balance is principal.'® Assuming a 10-year 
remaining payout under the plan of 
$50,000 per year, with a date of de * 
inventory value discounted to $300,0uu, 


$15,000 of the $50,000 payment each year 
would be income (i.e. 5 percent of 
$300,000) and the remaining part of the 
payment would be allocated to principal. 
The Florida Principal and Income Act 
apparently does not provide for any offset 
against the foregoing income apportion- 
ment formula for income generated by the 
principal accumulated in the trust during 
the term of the payout of the salary con- 
tinuation plan benefits." 
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? 


If the executive intends that the full 
amount of payments received under the 
salary continuation plan be available to 
meet the needs of the surviving spouse, 
either the spouse should be designated as 
an outright recipient of the plan benefits or 
the trust agreement should expressly 
define the plan benefits to be income (or 
the principal could be made distributable 
to the spouse pursuant to an ascertainable 
standard for the spouse’s health, support, 
maintenance and education).'? 


Tax Issues Affecting Employers 

In the past, the Internal Revenue Service 
has issued private letter rulings sanction- 
ing tax leverage similar to that provided 
under tax-leveraged executive salary con- 
tinuation plans, i.e., receiving life 
insurance proceeds tax free and then using 
the tax free proceeds to pay, on a 
deductible basis, salary continuation bene- 
fits to the executive's beneficiary.!’ How- 
ever, the National Office of the Internal 
Revenue Service is currently considering 
the applicability of §265(1) to such plans. 
An understanding of this issue requires an 


analysis of §265(1) and the cases decided 
thereunder. 

Section 265(1) provides that 
deduction shall be allowed for . . . any 
amount otherwise allowable as a 
deduction which is allocable to . . . classes 
of income... exempt from... taxes...” 
for federal income tax purposes. Although 
the legislative history of §265(1) clearly 
indicates that the purpose of §265(1) is to 
bar deductions for expenses incurred in the 
production of income which is exempt 
from taxation, the language of the statute 
is much broader than that needed to 
achieve the purpose stated in the legislative 
history.'4 Furthermore, the Internal 
Revenue Service has repeatedly inter- 
preted the language of the statute broadly 
enough to include expenses not related to 
the production of exempt income.!S 

As life insurance proceeds are admitted- 
ly exempt from taxation under §101(a), ab- 
sent a transfer for value, the primary issue 
involved in the application of §265(1) 
to tax-leveraged salary continuation 
plans is whether the expenses, i.e., salary 
continuation payments paid with the pro- 
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ceeds of a life insurance policy purchased 
for that purpose, are “allocable” to the life 
insurance proceeds. Unfortunately, the 
term “allocable” is not defined for 
purposes of §265(1) in the statute, 
legislative history or case law, or in any 
regulation or other administrative pro- 
nouncement by the Internal Revenue Serv- 
ice. According to Webster, allocable 
means “capable of being allocated [or] 
assignable to a particular account” and to 
allocate is to “apportion for a specific pur- 
pose . . . to designate, i.e., to indicate and 
set apart for a specific purpose.”!® 

Revenue Ruling 83-3 states that under 
§265(1), “where tax exempt income is ear- 
marked for a specific purpose and deduc- 
tions are incurred in carrying out that 
purpose . . . it is proper to conclude that 
some or all of the deductions are allocable 
to the tax exempt income.” Obviously, 
the Internal Revenue Service could easily 
argue that life insurance proceeds received 
under a life insurance policy, purchased as 
part of an overall plan, are apportioned for 
a specific purpose since the policy was 
purchased for that specific purpose. Fur- 
thermore, sales illustrations used in con- 
nection with many tax-leveraged salary 
continuation plans would make it difficult 
to argue otherwise. This is particularly true 
with respect to plans under which the 
amount payable to an executive's benefi- 
ciary is a function of the amount of 
insurance proceeds receivable by the 
employer under the plan and_ the 
employer's marginal tax rate. 


Expected IRS Action 

An indication of how the Internal 
Revenue Service and the courts can be ex- 
pected to interpret the term “allocable” can 
be found in both the regulations and 
several cases. In the regulations, expenses 
which are “directly allocable” to exempt 
income are not deductible, whereas 
expenses which are “indirectly allocable” 
to both exempt and nonexempt income are 
prorated.'® In Revenue Ruling 59-32, 
attorneys’ fees and trustees’ administra- 
tive expenses, “neither of which was at- 
tributable to either the taxable or tax 
exempt income,” were apportioned 
between taxable and nontaxable income.!? 
The expenses apportioned to nontaxable 
income were nondeductible under 
§265(1).2° In other words, the Internal 
Revenue Service has interpreted the term 
“allocable” to be broad enough to 
encompass expenses which are not at- 
tributable to exempt income. 
In Jamison v. Commissioner, the court 


| 
| 


ratably apportioned the taxpayer's cost of 
maintaining an office between exempt and 
nonexempt income, even though the office 
was not required or necessary for the 
taxpayer to collect the exempt income.?! 
Furthermore, according to the court in 
Ellis v. Commissioner, merely using an 
office to, among other things, manage 
investments apparently is sufficient for the 
office expense to be allocable to the 
exempt investment income.?2 

The tax advisors of employers main- 
taining or considering the adoption of 
salary continuation plans, as well as the 
executives covered under such plans, 
should be aware of the potential tax traps 
discussed above. The income and estate 
planning of those executives should be 
carefully reviewed, particularly the 
beneficiary designations under the plans. 
As the Service has not previously taken a 
published position with respect to tax- 
leveraged salary continuation plans, other 
than in private letter rulings which cannot 
be relied upon as precedent, any formal 
position taken by the Service could be 
applied retroactively. In other words, 
existing plans would not necessarily be 
grandfathered. Therefore, the actuarial 
and tax assumptions should be carefully 
reviewed. BJ 


'The executive receives only the unsecured 
promise of the employer to compensate the 
executive for services to be performed in the 
future. Therefore, the constructive receipt of 
income doctrine and the economic benefit 
theory do not apply to cause an inclusion of 
income to the executive. Revenue Ruling 60-31, 
1960-1 C.B. 174. Moreover, §83 of the Code 
does not apply to cause income to the executive 
during the term of employment because no 
“property” has been transferred to the executive 
as the liability accrues. Treas. Reg. §1.83-3(e). 
All references to sections, unless otherwise 
indicated, are to sections of the Internal 
Revenue Code of 1954, as amended. 

2 See Goldsmith v. U.S., 78-1 U.S.T.C. 99312 
(Ct. Cls. 1978). 

‘The entire payment generally will be 
ordinary income to the beneficiaries, and the 
beneficiaries have no cost basis in the right to 
receive the payments to offset against the 
amounts as they are received. I.R.C. §1014(c). 
The $5,000 death benefit exclusion of §101(b) of 
the Code may apply to a plan if the executive 
had no nonforfeitable rights to payment during 
his lifetime. 

§691(c). 

Reg. §1.661(a)-2(f)(1). See Kenan v. Com’r., 
114 F.2d 217 (2d Cir. 1940). 

©1.R.C. §2039(a). The exclusion provided by 
§2039(c) of the Code does not apply because the 
plan is not a qualified plan. 

7 The decedent's personal representative must 
elect to apply §2056(b)(7). Qualifying income 
interests under §2056(b)(7) are not limited to 
interests in property placed in trust. 


‘Section 2056(b)(7)(B)(ii) provides that 


annuities are to be treated ina manner similar to 
an income interest in property. 

°But see, Treas. Reg. §20.2056(b)-5(f) for 
rules relating to income interests in trusts. The 
policy of §2056(b)(7) may be met because the 
spouse is receiving the entire payment, rather 
than merely the “income portion” that she 
would have been entitled to under a marital 
trust. 

"0 See FLA. STAT. §738.04(2)(c) for the classifi- 
cation of qualified deferred compensation 
payments as principal. See Treas. Reg. 
§20.2056(b)-S(e) and (f) for authority concern- 
ing the interplay of local law and the federal 
estate tax marital deduction. 

'! See Industrial Trust Co. v. Parks, 190 A. 32 
(R.1. 1937) for an example ofa case dealing with 
a nonstatutory analysis of the principal; income 
allocation issues of annuities. 

'? Designating a marital trust as beneficiary of 
the plan benefits may allow an overall income 
tax savings to the trust and the spouse by 
trapping some gross income from a federal tax 
standpoint in the trust. 

'3PLR 7910064 and PLR 8124026. The 
following portion of this article is based uponan 
article by James E. Roberts, “Tax Traps in Tax- 
Leveraged, Employee Death Benefit Plans: 
Analysis and Planning,” in Vol. 59, No. 5, THE 
JOURNAL OF TAXATION. 

''The House Report refers to the disallow- 
ance of deductions for expenses allocable to the 
production of income wholly exempt from the 
income tax, and the Senate Report refers to the 
disallowance of deductions for expenses in- 
curred in the production of such income. H. 
Rept. No. 704, 73 Cong. 2d Sess. (1934), and S. 
Rept. No. 558, 73 Cong., 2d Sess. (1934). 

'S For example, in Revenue Ruling 62-9, 1962- 
1 C.B. 35, legal fees paid by a nonresident alien 
to contest foreign tax on U.S. source income, 
which otherwise would have been deductible 
under §212(3), were nondeductible to the extent 
they were allocable to that portion of the foreign 
tax attributable to income exempt from U.S. 
taxation. Similarly, in Revenue Ruling 61-86, 
1962-1 C.B. 35, state income taxes, otherwise 
deductible under §164, were nondeductible to 
the extent they were attributable to income, 
other than interest, exempt from taxation. 1961- 
| C.B. 41. State income taxes related to exempt 
interest income are deductible since §265(1) bars 
only the deductions for expenses allocable to 
exempt interest which otherwise would have 
been deductible under §212. 

One should note that, in each of the rulings 
discussed above, the taxpayer could have 
received the exempt income without incurring 
the expenses which were held to be nonde- 
ductible due to the application of §265(1), i.e. 
the expenses did not produce the exempt 
income. Furthermore, the Tax Court, in 
Manocchio v. Commissioner, 78 T.C. 989 
(1982), recently implied that the language used 
in §265(1) is broad enough to reach any expenses 
paid with exempt income. Although Maneccchio 
involved expenses which had to be incurred in 
order to receive the exempt income, the 
language of the court is nonetheless disturbing. 
This is particularly true in light of the fact that 
the court could have disposed of the issue 
without applying §265(1). See concurring 
opinion of Judge Whitaker. 

'©WEBSTER'’S THIRD NEW INTERNATIONAL 
DICTIONARY UNABRIDGED (1976). 

171983 Int. Rev. Bull. No. 1, at 10. 
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Treas. Reg. §1.265-1(c). 
'9 1959-1 C.B. 245. 

2 Id. 

18 T.C. 173 (1947). 

26 T.C.M. 662 (1947). 
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problem. People who have alcohol 
problems can’t begin to help them- 
selves until they recognize they have a 
problem. 


You can help by honestly telling your 
friend that you are worried about what 
“Ou see happening. Tell your friend 
how you feel about his or her drinking, 
and be very specific about situations 
and problems caused by your friend's 
drinking. It might mean a lot coming 
from you, and might help your friend 
begin taking a hard, honest look at 
what's happening. 


And you might suggest your friend 
call our confidential, no-cost HOTLINE, 
for access to our statewide NET- 
WORK of Florida lawyers who have 
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that denial is “reasonableness.” 


by Stephen E. Nagin 


A major concern for nonmedical 
physician providers of health care (ic. 
chiropractors, clinical psychologists, 
dentists, nurse midwives, optometrists, 
osteopaths, and podiatrists) is whether 
they receive a grant (or denial) of the 
privilege to admit their patients to a 
hospital. Similarly, medical physicians who 
provide therapeutic or specialized diag- 
nostic services that only can be provided in 
a hospital setting, are equally as concerned 
with the grant (or denial) of the privilege to 
use hospital facilities. This article describes 
the types and significance of unfair methods 
of competition in the context of a grant (or 
denial) to admit patients to a hospital or to 
use hospital facilities. The author explains 
three key factors that courts use to assess 
the reasonableness of such conduct, and he 
presents several unique defenses. 

Although the antitrust laws first were 
applied to the health care profession over 
40 years ago in a Supreme Court decision 
against the American Medical Association, 
American Medical Ass'n. v. United States, 
317 U.S. 519 (1943), the real growth in 
antitrust activity aimed a” the “learned 
professions” has occurred in the last 10 
years. Two major decisions, Goldfarb v. 
Virginia State Bar, 421 U.S. 773 (1975), 
and National Society of Professional 
Engineers v. United States, 435 U.S. 679 
(1978), have confirmed that “professional” 
activities are subject to the strictures against 
monopoly and unfair methods of competi- 
tion embodied in the Sherman (and other) 
Antitrust Acts. These decisions and the 
announcement of settlements in antitrust 
cases brought by the FTC, Justice Depart- 
ment, and private parties have caused 
considerable concern among health care 
“professionals” (most notably physicians) 
about whether their activities (e.g., self- 
regulation, education and admission stan- 
dards, and restraints on certain practices) 
may be in jeopardy. 

The reason for such concern and for the 
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Litigation of Hospital Staff Privileges 


The denial of the privilege to admit patients to a hospital may violate antitrust laws and the test for legality of 


recent antitrust activity is that during the 
last decade, the supply of medical school 
graduates increased 65 percent. By the end 
of this decade there will be a “surplus” of 
70,000 medical physicians, and the number 
of nonmedical physician health care pro- 
viders will double. Alternative institutional 
arrangements (i.e., ambulatory surgical 
centers, health maintenance organizations 
( HMO’s), birthing centers, etc.) also have 
contributed to the financial pinch on some 
physicians. 

In response to this surge in the supply of 
health care “professionals,” some medical 
physicians have attempted to thwart new 
entrants or to resist changes that would 
permit new competition to thrive. Boycott 
tactics may have been used to deny hospital 
privileges, see, e.g., Robinson v. Magovern, 
521 F.Supp. 842 (W.D. Pa. 1981); unlawful 
tying arrangements apparently were used 
to compel the purchase of anesthesia 
services from a professional medical corpo- 
ration that had exclusive rights with a 
hospital, Hyde v. Jefferson Parish Hospital 
District No. 2, et. al., 1982-2 Trade Cases 
964,945 (Sth Cir. 1982), U.S. Dkt. 82-1031 
(Argued November 2, 1983); and surgeons 
may have conspired to terminate coverage 
in an emergency room at a hospital that 
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recruited other qualified physicians not 
already on staff, Hope, et al., FTC Docket 
No. 9144, 3 TRR 921,737 [Transfer Binder] 
(1980). As competitive pressures intensify 
during the remainder of this decade, 
medical physicians who feel the need “to 
do something” may resort to imposing 
questionable restraints on their potential 
competitors. 

So as to explain such competitive 
restraints sufficiently, this article is limited 
to a generalized discussion of “admitting” 
or “use” privileges. While it does not 
explore specific theories of antitrust that 
may be applied (e.g., boycott, tying, 
monopolization, etc.); does not delve into 
pendent claims (e.g., tort, contract, consti- 
tutional, deprivation of civil rights, etc.); 
does not examine jurisdictional hurdles or 
other specific requirements in an antitrust 
case (e.g., existence of an agreement, effect 
on interstate commerce, etc.); and does not 
review termination, reduction, suspension, 
and other disciplinary measures relating to 
privileges — all of these factors may be of 
issue and should be considered by trial 
counsel. 


Types of Privileges 

It is important to commence any review 
with the reminder that antitrust laws do 
not preclude legitimate “professional” prac- 
tices; they prohibit only those practices 
that unreasonably stifle competition. Limi- 
tation of staff privileges is not necessarily 
anticompetitive and can be beneficial. 
Since the 1920’s the American College of 
Surgeons has proposed that hospitals limit 
eligibility to use facilities to a defined, 
competent medical staff of worthy char- 
acter. The standardized guidelines that 
have developed are used by all hospitals in 
our country. The Joint Commission on 
Accreditation of Hospitals publishes guide- 
lines on the mechanics of granting hospital 
privileges and to whom they may be 
granted. At least three generic categories of 
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hospital privileges exist: “medical staff 
membership” (generally for medical physi- 
cians and dentists), “limited practitioner 
with clinical privileges” (for those persons 
who will be required to have the concur- 
rence of a member of the “medical staff” 
prior to admitting, giving treatment, or 
discharging a patient), and “specified pro- 
fessional personnel” (which covers non- 
physicians who may use the hospital but 
who may not admit patients). 


Who Is Privileged — And How 

The mechanics of the process through 
which privileges are granted or denied vary 
from hospital to hospital. However, a 
representative pattern would include a 
written application to the medical staff 
office (used to verify relevant educational 
requirements and clinical experience), 
successive reviews by high-level members 
of various departments in the hospital, 
then consideration by a credentials 
committee, and finally by an executive 
committee which will prepare and present 
a formal recommendation to the hospital’s 
board of trustees. 

There are two general categories of 


medical staff members who may apply for 
privileges. The first, “medical staff,” can 
admit their own patients. The second, 
“specialized practitioners” (e.g., anesthesi- 
ologists, radiologists, etc.), may provide 
services for patients of the “staff” 
physicians. 


Competitive Impact 

Frequently, space and equipment are at 
a premium, and a hospital may limit access 
toa designated group orit may enter intoa 
contract with one or more practitioners 
who then have exclusive use of all ora part 
of the facility. 

It has been argued that there are certain 
very positive aspects of limited access to 
facilities. Limited access may help to main- 
tain and to monitor higher medical quality 
standards, reinforce medical physician 
competence, and engender smooth- 
running teamwork among medical physi- 
cians, nurses, technicians, etc. It can also 
enhance administrative efficiency and 
scheduling, reduce travel time lost by 
medical physicians who must travel 
between several hospitals, permit greater 
standardization, thereby reducing routine 
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operating costs, and decrease maintenance 
needs while reducing equipment break- 
downs. Such efficiencies also permit greater 
specialization and skillfulness, thereby 
possibly reducing mistakes and malpractice 
claims. Finally, limiting access to admit 
patients or to use facilities can enable the 
hospital to differentiate itself as a medical 
center for certain specialized types of 
treatment. 

Of course, these various procompetitive 
benefits may be offset by potential anti- 
competitive effects. The medical physician 
who fails to obtain access to facilities may 
unfairly be stigmatized as being “second- 
rate.” He may be foreclosed from receiving 
new patients or from obtaining more 
challenging types of referrals. He may be 
unable to hone professional skills, and he 
will lose opportunities for collegial 
feedback. If his practice relies on specialized 
equipment, support personnel, or advanced 
technology that is available only in a 
hospital, he will be barred from practice 
unless he can obtain privileges at a suitable 
hospital elsewhere in the geographic area. 
For nonmedical physician providers out- 
side the “mainstream” of medical practice 
(such as chiropractors and podiatrists), the 
denial of staff privileges hinders their 
attempts to gain acceptance and greater 
respectability. Finally, patients may be 
forced to endure higher costs, suffer from 
lack of freedom of choice in selection of 
their preferred health care provider, lose 
availability of a recommended therapeutic 
approach, or forego treatment altogether. 


Three Factors to Consider 

Since the privilege to practice in a chosen 
hospital may be used to limit competition 
from competitors, it has the potential for 
anticompetitive results. In evaluating 
whether a denial of hospital privileges — 
on balance — is unreasonable and detri- 
mental to competition, it is first necessary 
to discover the process by which the privi- 
leges were denied. 

Interrogatories should be designed to 
elicit the nature of the decision-making 
process and to establish the composition of 
the hospital’s board. Once jurisdiction is 
established under federal antitrust law, it 
may be difficult for defense counsel to 
resist a request to produce the hospital’s 
peer-review records if they were a factor in 
the determination to deny privileges. In 
any event, it is wise for plaintiff’s counsel to 
anticipate a motion for protective order as 
to such records. After the records are 
obtained, the members of the board of 
trustees at the hospital should be deposed 
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and plaintiff’s counsel should probe, inter 
alia, into whether medical staff decisions 
are approved although perhaps contrary to 
the interests of the hospital and whether 
there is a pattern to the denial of privileges. 

It is next necessary to examine the type 
of privileges at stake and the effect(s) on 
competition as a result of the denial. 
Interrogatories should elicit whether the 
denial was pursued as a policy to excludea 
certain class of health care providers (e.g., 
chiropractors, osteopaths, or podiatrists) 
and whether the denial of access is limited 
in scope (i.e., an osteopath might only be 
permitted use of some (or all) facilities 
under the supervision of a medical physi- 
cian) or is total. Special consideration 
should be given to “closed staffing arrange- 
ments” whereby the number of staff is 
fixed and all additional applicants are 
barred. 

Finally, the structural characteristics in 
the relevant geographic market must be 
considered. Are alternative facilities avail- 
able? Is there an abundance of such practi- 
tioners in the area? Are the hospital facili- 
ties unique or essential to the practitioner? 
Does the hospital possess such significant 
market power that the likely effect of the 
denial will be to impede competition and 
not necessarily improve the operation of 
the hospital? 


Defenses 

If the plaintiff (who has denied staff 
privileges) can establish anticompetitive 
impact yet the denial of privileges does not 
involve a “per se” antitrust violation (such 
as a boycott), the defendant can argue that 
the impact on competition is merely inci- 
dental to improved administrative efficien- 
cies, enhanced qualitative standards, or 
differentiated or segmented positioning of 
the hospital in the market. 

The defendant also can argue that the 
denial of privileges makes it possible to 
widen the market and to have it run more 
efficiently. For example, if podiatrists 
routinely are denied privileges at a hospital, 
it may well be that they will organize a foot 
care center where patients receive 
specialized ambulatory treatment at costs 
reduced from typical emergency room rates 
at the hospital. This “expand the market” 
argument also may be proffered in situa- 
tions where the hospital board’s policy was 
enacted to standardize services (and not 
necessarily to exclude a class of practi- 
tioners). 

Another defense is that the denial was 
authorized to help “improve the market.” 
Potential patients need to be able to make 


meaningful comparisons between health 
care facilities. Thus, a policy of requiringa 
higher level of training or experience may 
be desired by the institution in an attempt 
to differentiate itself. 

If there is a convincing, legitimate justifi- 
cation for the denial, a plausible claim that 
there are “ancillary benefits,” and a showing 
that the denial was reasonably necessary to 
accomplish some legitimate goal, the 
defense may pass antitrust scrutiny. This 
so-called “ancillary restraint doctrine” is of 
long-standing acceptance in the antitrust 
arena. United States v. Addyston Pipe & 
Steel Co., 85 F. 271 (6th Cir. 1898), 
modified and aff'd., 175 U.S. 211 (1899). 
The doctrine is typically applied, however, 
where there is an attempt made to achieve 
“integrated efficiencies,” such as where 
there have been joint activities between 
hospitals. 


Conclusion 

The test for legality of a denial of 
admitting or use privileges is “reasonable- 
ness.” Antitrust laws are meant to be 
applied in a flexible manner and are 
intended to accommodate competitive 
forces essential to a healthy economy. 
Hospitals are not precluded from 
upholding qualitative standards or 
enhancing efficiencies. It is essential that 
the trial lawyer be aware of who is granted 
and who is denied privileges, how the 
grants or denials are made, the effects on 
competition, and the market charac- 
teristics that can acerbate a denial. Possible 
defenses include expanding, improving, 
differentiating, and segmenting the market, 


or that ancillary benefits in the marketplace 
will result from the grant or denial of 
privileges. BJ 
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Administrative Law 


Labor Relations in the Health Care Industry 


Part I of this article discusses prevention of job dissatisfaction through communications between the 
administration and employees of a health care provider. Part II, to be printed in the April issue, will discuss 


elements of communication. 


by John-Edward Alley 


In many health care institutions, one of 

the most widespread and contagious dis- 
eases strikes employees, not patients. This 
disease is job dissatisfaction, leading in its 
advanced stages to poor morale and union- 
ization. There are many explanations for 
the extensive amount of union activity in 
this area, as well as the strong responses to 
such activity by most health care pro- 
viders. Health care providers normally 
employ persons with widely divergent 
income, educational, and cultural levels. 
The contrast between doctors’ incomes 
and education and those of many ancillary 
personnel is apparent. Moreover, these 
individuals come in constant contact with 
one another in an environment marked 
frequently by crisis. 

The problems are exacerbated because 
the work is often performed without clear 
lines of authority. While most health care 
providers are run for the benefit of the 
patient, they must cater to the physician 
for survival. The physician, in order to per- 
form his function, must give orders to the 
employees of the health provider, yet there 
is generally little or no direct staff rela- 
tionship between the physician and those 
employees. One of the results of this lack of 
direct employer-employee relationship is 
to create labor relations problems of epi- 
demic proportion in the health care com- 
munity. 

The purpose of this article is not, how- 
ever, to analyze the causes of the problem; 
rather, it is to explain and reflect upon a 
number of steps which health care pro- 
viders may consider taking in order to 
reduce the likelihood that union or similar 
protected activity will occur, and to place 
the health care provider in a better position 
to defend the enterprise and the patients if 
it should occur. 


Protected Concerted Activities 
Since it is not necessary that employees 
be represented by a union in order to be 


protected under the labor laws, we will first 
look at a concept referred to as “protected 
concerted activities” in the health care 
field. The National Labor Relations Board 
(“Labor Board”) with regard to private, 
profit or not-for-profit hospitals and the 
Florida Public Employees Relations Com- 
mission (“PERC”) with regard to public 
hospitals are charged with interpreting 
whether particular activity is protected and 
concerted. Protected concerted activities 
involve employees joining in concert to 
affect wages, hours, and other terms and 
conditions of employment. Concerted ac- 
tivity is not necessarily union activity. It 
does not require that a union be involved. 
The following are a few examples of 
activities which have been found to be con- 
certed and protected: 

e Refusal to work to protest wage 
rates;! 

e Refusal to work overtime on a par- 
ticular occasion;? 

e Refusal to work because of heat or 
cold;3 

e Complaints about dangerous work- 
ing conditions;4 and 

e Activities of an individual employee 
asserted only in his own interest if the 
employee’s action directly involves the fur- 
therance of rights which benefit other em- 
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ployees.$ 

Under the Labor Board’s expansive 
interpretation of protected concerted ac- 
tivity, almost any activity may be 
construed to be protected. Activities rang- 
ing from circulating a petition to protest a 
co-worker’s discharge® to derogatory com- 
ments made to a customer while on a date” 
have been found to be protected concerted 
activities. The courts of appeal have not in- 
frequently declined to enforce the Board’s 
expansive view of protected concerted ac- 
tivities, generally requiring that the 
employee’s action either contemplate 
group action or be undertaken as the repre- 
sentative of other employees. 

Employees engaged in protected con- 
certed activity cannot be discharged; how- 
ever, they are not required to be treated 
any differently from an economic striker. 
This means that an employee who is 
engaged in protected concerted activity 
and is refusing to work may not be termi- 
nated but may be permanently replaced so 
long as he is refusing to work. As is true in 
an economic strike, if an economic striker 
offers to return to work prior to his being 
permanently replaced, he must be offered 
his job back. 

In the health care field, the Labor Board 
will consider whether the employee’s ac- 
tivity (such as withholding his services, 
publicly criticizing the level or quality of 
services provided patients or the condi- 
tions under which those services are pro- 
vided) has caused any harm to patients, 
and therefore loses its protection under the 
Act. The Labor Board has stated, however, 
that in making this determination, it will 
apply the same standard of conduct to 
health care institutions as are applied to 
other employers and such protests as work 
stoppages will be protected even if engaged 
in by employees of health care institu- 
tions.? 

Public criticism of health care providers 
by their employees is often viewed as akin 
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to mutiny, and it generally raises strong 
feelings on the part of management. 
However, the Labor Board and the courts 
have allowed employees great leeway in 
publicly criticizing their employer, and the 
health care provider must recognize this in 
determining its response to such criticism. 
In NLRB v. Mt. Desert Island Hospital,'® 
the court upheld the Board’s finding that 
the hospital violated the Act by refusing to 
rehire a former employee who sent a letter 


to the editor of a newspaper detailing 
complaints with regard to working 
conditions and patient care at the hospital. 
The tetter she sent blasted the administra- 
tion of the hospital for underpaying and 
overworking the nursing staff. In addition, 
the letter asserted that “only very mini- 
mum patient care is given” and that quality 
patient care had “gone down the drain.” 
The hospital administration was accused 
of stretching safety limits regarding patient 
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care “to the limit and beyond.” As the 
reader might guess, the hospital adminis- 
tration declined to reemploy this “Benedict 
Arnold,” but was found to have done so 
unlawfully. The Board and court found 
this letter to the newspaper constituted 
protected concerted activity. 

As another example, consider Richboro 
Community Mental Health Council, 
Inc.," in which the Labor Board found 
protected a letter sent by an employee to 
the head of the National Institute on Drug 
Abuse with copies to officials of the 
council’s state funding source, United 
States Congressmen, and the local news- 
paper. The employee was upset about the 
discharge of a fellow employee and his 
letter charged specific members of the ad- 
ministration with causing a decrease in the 
quantity and quality of service to clients. 
Thereafter, the health council refused to 
promote the employee. The Labor Board 
observed that protected activity may be 
rendered unprotected when “the attitude 
of the employee is flagrantly disloyal, 
wholly incommensurate with any griev- 
ance which they may have, and manifested 
by public disparagement of the employer’s 
product or undermining of its reputation.” 
Since that was not true in the present case, 
the health council’s refusal to promote the 
employee who had sent the letter was 
unlawful. 

In Misericordia Hospital Medical 
Center v. NLRB," the Board and court 
held that a head nurse was not a super- 
visor and that her discharge (because of her 
participation in preparing a report critical 
of the hospital’s operations) was unlawful. 
The report asserted there were serious de- 
ficiencies in the quality of care at the hospi- 
tal and specifically identified certain 
patients who it contended received less 
than adequate care. Reference was also 
made to unsanitary conditions in various 
parts of the hospital. The hospital was up 
for reaccreditation, and copies were given 
to the accrediting agency. The court held 
that since the report dealt with hours, 
terms or conditions of employment, the re- 
marks were protected. Since the head 
nurse was found not to be a supervisor 
within the meaning of the Act, she was 
entitled to the same protections as any 
other rank and file employee. 

Work stoppages protesting working 
conditions are similarly protected. How 
does a health care provider deal with acts 
of protected concerted activity? Section 
8(g) of the National Labor Relations Act 
requires that a labor organization give not 
fewer than 10 days’ written notice to the 
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health care provider and to the Federal 
Mediation and Conciliation Service of its 
intention to engage in a strike, picketing or 
other concerted refusal to work at any 
health care institution. It was initially 
thought that this proviso would prohibit 
concerted refusals of employees to work; 
however, the Labor Board has held that 
the 10-day notice requirement applies only 
to labor organizations and not to 
employees.'3 Thus, unless the health care 
provider is able to show that the withhold- 
ing of services is under the auspices of a 
labor organization, it may not terminate 
such strikers. 


Imbuing Nurses with Authority to 
immunize from Protections for 
Union Activity or Protected 
Concerted Activities 

Health care providers in the private sec- 
tor may well consider giving some or all of 
their nurses sufficient authority, so that 
they will be determined to be supervisors 
under the National Labor Relations Act 
and thus be deprived of the ability either to 
unionize or to engage in protected con- 
certed activities. Under this approach 
nurses are given the authority to supervise 
effectively subordinate employees in areas 
other than patient care, including (a) eval- 
uating such employees; (b) effectively 
recommending employees for raises or 
promotions; (c) granting employees time 
off; (d) authorizing overtime; (e) transfer- 
ring employees from one work station to 
another because of patient care needs or 
for other reasons; (f) authority to call em- 
ployees into work when shorthanded; (g) 
adjustment of employees’ timecards to 
reflect actual hours worked and to correct 
timeclock mistakes; (h) handling of 
employee complaints and grievances; (i) 
determining when subordinate employees 
will take rest breaks and meal breaks; (j) 
conducting training sessions; (k) attending 
periodic management meetings where the 
issuance of warnings and the appropriate 
methods of imposing discipline and other 
issues of supervision are discussed; (1) 
assigning work among subordinate 
employees (using independent judgment in 
deciding which employee will perform 
which task); (m) issuing warning notices 
without independent investigating by man- 
agement; and (n) meting out discipline if 
oral and written reprimands are not 
sufficient. 

Where nurses are imbued with the 
authority to hire and fire or to effectively 
recommend hiring and firing, so long as 
that authority is actually exercised, the 


nurse, almost without exception, should be 
found to be a supervisor. For a number of 
considerations, including, for instance, the 
Equal Employment Opportunity Act, the 
employer may well favor giving a nurse the 
authority to suspend subordinates pend- 
ing a complete investigation, rather than 
the authority to terminate them. 

One of the advantages of a policy of 
suspension pending discharge is that it al- 
lows all of the facts to be gathered, con- 
sidered, and reviewed, if appropriate, by 
upper level management prior to an actual 
discharge decision. In addition, the actual 
decision can be made outside the scope of 
the “heat of the moment” emotion which 
often is present in a discharge situation. 
The suspended employee can be sent 
home, which eliminates any further provo- 
cation and allows tempers to cool, facts to 
be gathered, and the entire past work 
history of the employee to be considered. If 
the decision is made that discharge is not 
the appropriate resolution, then it is much 
easier for the supervisor to call the 
employee in, review the entire situation 
and return the employee to work without 
any loss of face. If the supervisor has al- 


ready terminated the employee and a de- 
termination is made that this was a mis- 
take, it becomes extremely difficult for that 
supervisor to reinstate the employee with- 
out loss of face and maintain control of his 
department. 

So long as the nurse is worked into the 
discharge process and the recommenda- 
tions of the nurse are normally followed, in 
all likelihood the nurse will be found to be 
a supervisor within the meaning of §2(11) 
of the National Labor Relations Act. Ina 
recent case, the Labor Board reversed its 
prior precedent and found that even LPNs 
can be supervisors where they are imbued 
with authority of the type discussed 
above.'4 


Steps to Help Immunize Institutions 
from Unionizing Activities 

e Bargaining Unit Considerations 

Most employers can improve their 
chances of winning union elections and can 
gain valuable time in which to point out to 
employees the negative aspects of union- 
ization by litigating the appropriateness of 
the union’s proposed unit for bargaining. 
In the health care industry, however, this 
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opportunity is limited. In 1982,'S the Labor 
Board decided that there are potentially 
seven appropriate units in the health care 
industry, and it will take a showing of ex- 
traordinary circumstances to secure any 
different unit.'* These units are: (a) physi- 
cians; (b) registered nurses; (c) other 
professional employees; (d) technical em- 
ployees (which includes licensed practical 
nurses); (e) business office clerical em- 
ployees; (f) service and maintenance em- 
ployees; and (g) maintenance employees. 
As a result of management’s relative in- 
ability to control the bargaining unit, other 
methods for opposing unionization 
became more important. 

e Security Rules 

There are basically three types of 
security rules—no solicitation/ no distribu- 
tion rules, no trespass rules, and no loiter- 
ing rules. Health care providers have been 
granted somewhat more leeway in the en- 
forcement of these rules than have most 
other employers. For instance, in addition 
to being able to prohibit employees from 
engaging in solicitations during the time 
when they are supposed to be working, 
they are also able lawfully to prohibit em- 
ployees from engaging in solicitation and 
distribution at a// times in immediate 
patient care areas. However, a rule which 
prohibits solicitation and distribution 
during “working time” is presumptively in- 
valid, because employers may not know 
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what “working time” means.'7 The Labor 
Board has found that employees would not 
know that “working time” does not include 
break periods, meal times, and other 
specific periods during the workday when 
employees are properly not engaged in per- 
forming their work tasks. 

Employers have taken several alterna- 
tive approaches to redefining their no soli- 
citation/no distribution rules. Some 
employers have continued to use “working 
time” but have defined it not to include 
break periods, meal times, and other 
specific periods during the workday when 
employees are properly not engaged in 
performing work tasks. The drawback of 
this approach is that it defines when soli- 
citation is prohibited. For that reason, a 
preferable approach, which also has the 
advantage of brevity, is to eliminate the use 
of working time and simply define the pro- 
hibition as being applicable to when em- 
ployees are supposed to be working. 

The Labor Board has also recently recog- 
nized certain exceptions to the no solici- 
tation/no distribution rule which are of 
particular relevance to health care pro- 
viders.'® The Labor Board has been more 
lenient in permitting exceptions to a health 
care facility’s no solicitation/no distribu- 
tion rule where a benefit derives to the in- 
stitution, such as for United Fund solici- 
tations, blood bank drives, etc.!° 

A no trespass rule is a no solicitation/ no 
distribution rule applicable to nonem- 
ployees which prohibits them from coming 
on the employer’s property for purposes of 
soliciting and distributing. Ina recent case, 
for instance, a hospital had a rule 
prohibiting outsiders from distributing 
literature or soliciting at the hospital at any 
time.?° The union argued that its repre- 
sentatives had a right to enter the hospital 
to solicit employees and instructed them to 
do so. In the past, the only outsiders who 
had been permitted to solicit in the hospital 
were those engaged in activities which 
benefited the hospital, such as the United 
Fund, charities, hospital guilds and philan- 
thropies, Girl Scout projects for the 
hospital’s benefit, drug salespersons and 
in-house training representatives. The 
employer had routinely instructed its staff 
to question outsiders and had consistently 
taken action to enforce its rules and to 
establish that in the past it had denied 
access to persons selling meat, handbags, 
knives and persons soliciting on behalf of 
religious organizations. The Labor Board 
held that since the union had other 
reasonable means of communicating with 
employees, the hospital’s prohibition of 
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nonemployees entering the facility was 
lawful. 

The same hospital also had a rule which 
prohibited employees from loitering on the 
premises before or after their shift. How- 
ever, the hospital permitted off-duty 
employees to visit friends or relatives who 
were patients and to return to the work- 
place on official business with the hospital. 
The Labor Board held that the rule did not, 
on its face, prohibit access to employees for 
all purposes and was therefore unlawful. 
The Labor Board also pointed out that 
employees had been permitted to remain in 
the hospital after work while waiting for 
rides or with car pools. However, the con- 
tinuing validity of this case has been put in 
some doubt by subsequent Board decisions 
and advice memoranda and it may well be 
that the “new” Labor Board would uphold 
such a rule under similar circumstances. 

The most important element of 
preventing job dissatisfaction is the main- 
tenance of a solid, multi-faceted communi- 
cations program between the administra- 
tion and employees of the health care 
provider. The elements of such a program 
will be the focus of Part II of this article, 
which will appear in the next issue of the 
Journal. 
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Family Law 


While few would disagree with the old 
adage that “Money is not everything” or 
“Money will not make you happy,” when 
serious consideration is given to the uses of 
money, One must come to the conclusion 
that just about everything costs money, not 
the least of which is health care. 


Medical Expenses of Children 

By common law, the father had the 
exclusive duty to provide for the support of 
a minor child, and this has been defined to 
include the necessary food, clothing, shel- 
ter, and medical treatment of the child. 
This requirement has been expanded, so 
that both parents of a minor child now 
have a duty to provide reasonable and 
necessary medical attention for the child. 
Variety Children’s Hospital, Inc. v. Vigli- 
otte, 385 So.2d 1052 (Fla. 3d DCA 1980). 

There are certain generalities from the 
majority of divorces that can be made even 
though they may be uncomfortable to 
accept: 

e@ The husband and wife are either on 
equal financial footing upon divorce or (in 
most cases) the wife is in the poorer situa- 
tion. (According to the Source Bureau of 
Labor Statistics, as of 1982, women’s salary 
in the work force is only 61.7 percent of 
men’s.) 

e The wife usually receives the residen- 
tial care of the child and the husband pays 
child support to the wife (because she 
needs it). 

No matter how much a custodial spouse 
is awarded for child support, there is no 
doubt that should a child have a serious 
injury such as a broken leg or a serious 
illness such as appendicitis, the child sup- 
port will not come close to paying the med- 
ical bills required for the child. By a hap- 
hazard turn of an ankle or rough tackle in 
football practice, an entire year’s worth of 
child support could be spent. 

Both the residential parent and the non- 
residential parent now have access to med- 
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ical and dental records and information 
which pertain to the minor child. F.S. 
§61.13(2)(b)3. Additionally, the court now 
has the authority to award to one or both 
parents the responsibility of the medical 
and dental care of the child or children. 
F.S. §61.13(2)(b)2.a. 

In the first Florida decision to rule on 
the payment of a child’s medical expenses 
by a noncustodial parent pursuant to 
divorce, the Supreme Court approved the 
appellate court limiting the trial court’s 
order that “the husband pay a// future med- 
ical and dental expenses of the children” to 
those which are “other than usual and 
minor medical bills.” Bosem v. Bosem, 279 
So.2d at 864 (Fla. 1973). Hill v. Hill, 
326 So.2d 207 (Fla. Ist DCA 1976), upheld 
a final judgment which required the hus- 
band to pay “any medical and dental 
expenses over and above those covered by 
hospitalization or medical insurance or 
benefits received from the United States 
Government on behalf of said minor chil- 
dren.” However, the following requirement 
was held by the Second District Court of 
Appeal to be too broad: “All reasonable 
and necessary medical, dental and other 
health charges incurred on behalf of the 
minor child.” The appellate court noted 
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that this provision could cause the hus- 
band to “find his days cluttered with 
requests for bandaids and aspirin.” The 
court remanded this provision. Sapp v. 
Sapp, 275 So.2d 43 (Fla. 2d DCA 1973). 

When determining what actual, incurred 
bills are covered under a judgment, medi- 
cal evidence is obviously of the utmost 
importance. A wife filed a motion for con- 
tempt against her husband alleging that he 
was not abiding by that portion of the final 
judgment which required him to pay “all 
extraordinary medical bills for the said 
minor children, including psychiatric care 
as may be necessary.” He had refused to 
pay the medical expenses and expenses 
incidental to the treatment of their daugh- 
ter which included dental surgery, ortho- 
dontal treatment, and her treatment at Duke 
Medical Center for obesity. The court 
ordered that the husband pay all the ex- 
penses. As to the obesity, there was evi- 
dence that this was a serious condition 
beyond the child’s ability to control, and 
the elimination of which was deemed ad- 
visable by medical treatment. Bertram v. 
Bertram, 334 So.2d 70 (Fla. 3d DCA 
1976). 

The requirement for the payment of 
ordinary medical, optical, and dental bills 
seems to depend upon the financial ability 
of the husband. Such a requirement was 
upheld in Venzer v. Venzer, 308 So.2d 544 
(Fla. 3d DCA 1975) and Schultz v. Schultz, 
290 So.2d 146 (Fla. 2d DCA 1974) and 
reversed in Kippert v. Kippert, 327 So.2d 
97 (Fla. Ist DCA 1976). 

Not only is the requirement for payment 
of the medical, dental, and optical expenses 
actually incurred permissible, but as secur- 
ity for the payment of those expenses it is 
permissible to require the maintenance of 
medical, dental, and accident insurance for 
the children. Moore v. Moore, 311 So.2d 
152 (Fla. 3d DCA 1975); Rabinovich v. 
Rabinovich, 276 So.2d 206 (Fla. 3d DCA 
1973). 
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If the two earlier assumptions are cor- 
rect, then one must wonder why a trial 
judge can possibly refuse at least to require 
the parents to pay one-half each of a child’s 
medical expenses. If the custodial mother 
has less income than the noncustodial 
father, why should she be saddled with all 
the child’s medical bills? 

Even if the judgment of dissolution of 
marriage and any property settlement 


agreement incorporated therein provides 
that one parent is to pay the medical servi- 
ces provided to the child, if that parent fails 
to do so, the hospital that provides those 
services can sue both parents. In such an 
action, a crossclaim should be filed against 
the parent who was previously ordered to 
pay said bills. Kent v. Grant Associates, 
Inc., 432 So.2d 636 (Fla. 3d DCA 1983). 

Not only does the custodial parent have 
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to worry about the medical expenses incur- 
red on behalf of the child, an additional 
burden is leveled when the child is mentally 
or physically incapacitated. The law in 
Florida is clear that support can be ordered 
fora child beyond the age of 18 if the child, 
from physical or mental deficiencies, is 
unable to support himself. Perla v. Perla, 
58 So.2d 689 (Fla. 1952) (See also F.S. 
§743.07). 


Medical Expenses of Spouses 

During the marriage, the husband is 
responsible for the wife’s necessities and 
the wife is responsible for the husband’s 
necessities which include medical bills. 
This responsibility exists even though there 
is no contract entered by the spouse to be 
responsible. Parkway General Hospital, 
Inc. v. Stern, 400 So.2d 166 (Fla. 3d DCA 
1981); Manatee Convalescent Center, Inc. 
v. McDonald, 392 So.2d 1356 (Fla. 2d 
DCA 1980). The question then arises as to 
the responsibility for expenses incurred 
after a petition for dissolution is filed. 
Once the action has been filed, the wife 
requests, and the court determines the 
husband’s responsibility for temporary 
support, as far as liability directly to the 
hospital is concerned, the husband is no 
longer liable for necessities of the wife 
when he has complied with the court order 
which provided for the temporary alimony. 
Holiday Hospital Association v. Schwartz, 
166 So.2d 493 (Fla. 2d DCA 1964). If the 
award is inadequate for the extraordinary 
and unusual medical expenses, the wife 
would be permitted to request the court to 
include those necessary charges in a subse- 
quent order. Holiday, supra. 

F.S. §627.6676, which became effective 
October 1, 1981, and expired July 1, 1982, 
provided that a former spouse covered bya 
group medical insurance policy, whose 
coverage terminated because of annulment 
or dissolution, could be continued with 
coverage if the former spouse was depen- 
dent for financial support on the group 
member. The only statute now in effect 
that is of any assistance to a divorcing 
spouse with a continuation of group health 
insurance benefits is F.S. §627.6675. Very 
generally, it provides that a group policy of 
health insurance must provide that an 
employee or member whose insurance 
under the group policy has been termi- 
nated for any reason shall be entitled to 
have issued to him, by the insuror, a policy 
or certificate of health insurance. No evi- 
dence of insurability is required, but the 
premium for the converted policy must be 
determined in accordance with the pre- 
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mium rates applicable to the age and class 
of risk of the person requesting the cover- 
age. 

There are other specific provisions in the 
statute which must be examined. The big- 
gest problem occurring in actual practice 
with this statute is that it only affects poli- 
cies delivered or issued for delivery in the 
State of Florida. Many companies, such as 
L & N Railroad and Price Waterhouse, 
Inc., have policies covering all of their 
employees, including employees in Flori- 
da, but the policy is not delivered or issued 
for delivery in this state. 

Personal service can be had upon such 
insurance companies based upon the au- 
thority of National Grange Mutual Insur- 
ance Company v. Fondren, et al., 433 
So.2d 1217 (Fla. 4th DCA 1983). In other 
cases where the question of delivery or 
issued for delivery in Florida has been liti- 
gated, the court has found that delivery of 
a brochure or booklet does not constitute 
delivery of a policy, and the delivery of a 
certificate is also insufficient when a group 
policy is involved. Albury v. Equitable Life 
Assurance Society of the United States, 
409 So.2d 233 (Fla. Ist DCA 1982). If it 
can be proved that a copy of the master 
contract entered into in another state has 
been provided to a company in Florida for 
the purpose of administering the plan in 
this state, Blue Cross of Florida, Inc. v. 
Turner, 363 So.2d 133(Fla. Ist DCA 1978) 
can be used for authority that this situation 
is sufficient to satisfy the meaning of “deliv- 
ered, or issued for delivery in the State of 
Florida.” See also East Coast Insurance 
Company v. Cooper, 415 So.2d 1323 (Fla. 
3d DCA 1982). 

A divorcing spouse of a person in the 
uniformed military services, in certain sit- 
uations, can continue to receive medical 
and dental care as a dependent. The divorc- 
ing spouse must remain unmarried, and 
must from the date of the final decree of 
divorce, dissolution, or annulment have 
been married to the member or former 
member for a period of 20 years, during 
which the member or former member per- 
formed at least 20 years of service which is 
creditable in determining the member or 
former member’s eligibility for retired or 
retainer pay. This law became effective on 
February |, 1983. 

The Supreme Court case of Hill v. Hill, 
415 So.2d 20 (Fla. 1982), is generally 
known for the holding that the doctrine of 
interspousal immunity would not be modi- 
fied to allow recovery for intentional torts 
between spouses. Although the court disal- 
lowed a conventional tort recovery for an 


injured spouse, it made special reference to 
medical expenses in a dissolution proceed- 
ing: 

In reaffirming the doctrine, we have taken 
into consideration and emphasize the authority 
of the trial judge in a dissolution proceeding to 
direct the offending spouse to pay the necessary 
medical expenses not covered by insurance and 
the judge’s authority to consider any permanent 
injury, disfigurement, or loss of earning capacity 
caused by an intentional tort in establishing 
appropriate alimony under Section 61.08, par- 
ticularly that provision which provides “the 
court may consider any other factor necessary to 
do equity and justice between the parties.” /d. at 
24. 


Health as a Factor in Alimony Awards 

A wife’s health problems which prevent 
her from employment can be considered by 
the court in its determination whether she 
should receive alimony from the husband. 
Healy v. Healy, 26 So.2d 1195 (Fla. 4th 
DCA 1983). The court will additionally 
consider any physical abuse inflicted as 
justification to sever any further relation- 
ship between the parties and award the 
abused spouse lump sum alimony. Sanders 
v. Sanders, 435 So.2d 372 (Fla. Sth DCA 
1983). Bird v. Bird, 385 So.2d 1090 (Fla. 
4th DCA 1980) and Hartley v. Hartley, 399 
So.2d 1126 (Fla. 4th DCA 1981). See also 
Hill, supra. The husband can be required 
not only to pay to his spouse periodic 
alimony, but also to pay all future medical 
and dental expenses for her pursuant to the 
final judgment. Bosem, supra. 

In Inglett v. Inglett, So2d= 
FLW 2659 (Fla. Ist DCA 1983), the trial 
court made a finding that the wife had 
numerous health problems and was in need 
of medical and hospital insurance. The 
court noted that the trial court did have the 
discretion to order the husband to pay a 
reasonable amount for medical insurance 
premiums as part of the alimony award. 
They also found that should the wife in the 
future have her coverage under the hus- 
band’s group medical plan cancelled or 
reduced, she could reapply to the court for 
additional alimony to cover her medical 
insurance premiums as appropriate con- 
sidering the financial means of the hus- 
band. 


Conclusion 

A marriage is a partnership, and from 
that partnership children are often created. 
Health problems involving the partners 
and their dependents are almost certain to 
arise at some time throughout the lives of 
the parties, and their financial impact can 
never be totally ascertained in advance. 
Along with all the discoveries and devel- 
opments that are proliferate in the medical 
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area have come huge price tags. Trial 
judges should not forget the responsibility 
of those necessary bills. Direct considera- 
tion must be given to them and orders 
entered allocating the responsibility. Addi- 
tionally, security for their payment must be 
provided for. As long as children remain 
minors, their needs remain, whether or not 
their parents survive. The same holds true 
with a dependent former spouse whose 
needs remain after the death of her support- 
er. To ignore that reality is to place on 
society, and the welfare system, a burden 
which belongs elsewhere and which can be 
anticipated. It is the lawyer’s duty to 
remind the court of the needs and remedies 
available, so that the court can respond. BJ 
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Real Property, Probate& Trust Law 


The New Time-Share Act 


Substantial changes in the Florida Real Estate Time-Sharing Act were enacted by the 1983 Legislature. An examination 
of those amendments and comparison to pre-1983 law will be discussed in this column in two parts, with Part II 


published in the April issue. 


Part | 


The Florida Legislature in its 1983 
session considered and enacted into law 
substantial revisions to Chapter 721, the 
Florida Real Estate Time-Sharing Act 
(“chapter”). Those amendments substan- 
tially changed the structure, operation, 
and offering of time-share periods in 
Florida and are expected to have an im- 
pact on almost every aspect of the time- 
share industry. The purpose of this article 
is to examine the material amendments to 
Chapter 721 (“chapter” or “Ch. 721”) and 
analyze those amendments in comparison 
to the pre-1983 law. 

The new Chapter Fla. Laws 264 (1983) 
(“1983 amendments”) was approved by the 
Governor of Florida on June 24, 1983, 
filed in the Office of the Secretary of State 
on June 27, 1983, and took effect on July 1, 
1983. Certain of its provisions were by 
their terms not intended to become opera- 
tive until later dates.! The 1983 amend- 
ments revised the prior requirements of the 
chapter in almost every section existing in- 
cluding scope, definitions, contracts, 
public offering statements, escrow, reser- 
vation agreements, cancellation, adver- 
tising, management, exchange programs, 
licenses required to sell, and regulation by 
the Division of Florida Land Sales and 
Condominium (“division”). In addition, it 
added sections covering prize and gift pro- 
motional offers? and supervisory duties of 
developer, as well as amended 895.02 deal- 
ing with inclusion of certain violations of 
Ch. 721 within the definition of “racketeer- 
ing activity.” This analysis will examine the 
changes in an order roughly similar to the 
order in which they are set forth in the 1983 
amendments with discussion of related sec- 
tions where necessary. 


Scope and Definitions 

Initially it should be noted that the term 
“time-share™ was inserted in place of the 
term “time-sharing” almost everywhere the 
latter terms appear in the chapter. 
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The amendments to 721.03-Scope repre- 
sent the first significant departure from 
pre-1983 statute.4 The amendment ex- 
empts time-share plans located out-of-state 
from certain provisions of the chapter.‘ 
Those out-of-state plans will nor be re- 
quired to comply with the sections dealing 
with management,® discharge of managing 
entity,’ assessments for common expens- 
es,® transfer of interest,’ partition,'® securi- 
ties,!! zoning and building,'? and annual 
fees for each time-share period in the 
plan.'’ They will, however, still be required 
to comply with all other provisions where 
applicable. The general distinction is that 
out-of-state plans must abide by sales and 
offering related provisions, but not those 
provisions governing the after sale opera- 
tion of the project. Concerns as to conflict 
of law questions and jurisdictional limita- 
tions may have played a role in the exemp- 
tions. 

Not only did the amendments to 721.03- 
Scope, affect out-of-state plans, but they 
radically altered the interrelationship of 
the condominium statute" and Ch. 721 for 
all plans. Prior to the 1983 amendments, 
time-share plans which were established 


under the condominium form of owner- 
ship's were exempt from certain sections of 
Ch. 721.'© Under the 1983 amendments, 
however, specifically 721.03(3) and (4), the 
focus has changed. Ch. 721 now becomes 
the primary regulatory statute for time- 
share plans whether condominium or 
otherwise. All plans must now comply with 
all applicable provisions of Ch. 721. 
Further, those plans subject to either Ch. 
718 (Condominiums) or Ch. 719 (Coop- 
eratives) must comply with all sections of 
those applicable statutes except §§202, 
502, 503 and 504. 

An examination of the exempt sections 
of Ch. 718 and 719 readily reveals that the 
requirements of those sections have been 
substantially met already through compli- 
ance with the companion sections of Ch. 
721. Further, those companion sections in 
Ch. 721 require greater disclosure than 
either Ch. 718 or 719. The amendments to 
this Scope section also provide that any 
conflict between Ch. 721 and either Ch. 
718 or Ch. 719 shall be resolved by follow- 
ing the provisions of Ch. 721.!7 

As a result of the changes throughout 
the chapter, numerous additional words 
and phrases were specifically defined. Fur- 
ther, previously defined terms were either 
modified or refined to more clearly specify 
their meaning within the terms of the 
statute. Some of the amendments were 
minor. Examples of “housecleaning” 
amendments include the addition of the 
words “ownership rights in or . . .” in the 
definition of time-share plan'® to indicate 
more clearly that it includes all types of 
plans and not merely those previously re- 
ferred to as “right to use” plans and the 
addition of “other than the time-share 
unit...” to the definition of “facilities”! to 
distinguish it more clearly from the 
definition of “time-share unit."?° 

Other amendments are more substantive 
and lay the groundwork for later changes 
in sections governing operation and struc- 


ak 


turing of plans. Among the most impor- 
tant are the definitions of “time-share 
estate’?! and “time-share license.”?? Prior 
to the 1981 amendments, Ch. 721 distin- 
guished the two basic types of time-share 
plans as those in which “a fee interest in 
property is being sold. . .”23 and those 
where “no fee interest in real property is 
being conveyed. . . .“4 However, other 
similar, but different, terms were also used 
such as “a fee simple interest in real proper- 
ty...” and “no interest in real property is 
being conveyed... 

The lack of clear distinction often result- 
ed in problems. The 1983 amendments 
now define a time-share estate as “a right to 
occupy a time-share unit, coupled with a 
freehold estate or an estate for years with 
future interest in a time-share property ora 
specific portion thereof.”2¢ “Time-share 
licenses means a right to occupy a time- 
share unit, which right is neither coupled 
with a freehold interest, nor coupled with 
an estate for years with a future interest in 
the time-share property.’ 

It is extremely important to determine 
whether a particular plan is a time-share 
license plan or a time-share estate plan, 
since certain sections of the chapter apply 
to one, but not the other. In particular, as 
will be more fully discussed, the conditions 
which must be met prior to release of any 
funds from escrow are somewhat different 
depending upon the type of plan 
involved.28 Other areas of unequal 
treatment between the two types of plans 
appear in 721.05(4); .06(1)(g) and (1)(h): 
.19; .14(1) and, by inference, .17. It 
should be noted that certain plans which 
previously may have been considered 
“right to use” plans may now fall within the 
definition of time-share estate, e.g. lease 
options. 

Not only do the 1983 amendments 
accord different treatment to different 
types of plans, they also treat agreements 
for deed, as defined, in a special manner.?° 
The definition of the term is important 
since it limits the generally understood 
meaning. As defined, “agreement for deed” 
means any written contract utilized in the 
sale of time-share estates which provides 
that legal title will not be conveyed to the 
purchaser until the contract price has been 
paid in full and the terms of payment 
extend for a period in excess of 180 days 
after either the date of execution of the 
contract or completion of construction, 
whichever occurs later.*¢ 

This definition allows a developer to 
structure his contracts to provide for 
purchaser deposits for up toa maximum of 


180 days after execution (or completion if a 
preconstruction contract) without being 
subject to the special sections pertaining to 
agreements for deed. If the contract pro- 
vides for any payments beyond the time 
limit without conveyance of legal title, it 
will be subject to the special rules. These 
include the following requirements: (1) use 
of a special disclosure statement in the 
contract;*! (2) recordation of the agree- 
ment for deed by the developer at his sole 


expense;** (3) presentation to the escrow 
agent of a certified copy of a recorded non- 
disturbance and notice to creditors instru- 
ment;*3 and (4) a special definition of 
closing.#4 

The definition of closing is of prime 
importance under the 1983 amendments 
since closing must occur prior to the time 
any funds can be released from escrow.*5 
Also, the definitions differ from that 
contained in the rules promulgated pur- 


profession as the number one supplier 


WE REST OUR CASE ON 
EXPERT TESTIMONY. 


“Dealing with many vendors in 
business, one can usually find 
fault in some areas of the 
service provided. However, 
when recommending CMS to 
other firms, we have stated that 
we can find no fault with CMS 
in any aspect of our business 
relationship. It would be a 
pleasure to recommend CMS 
to others.” 
John Shofi, Esquire 
Marlow, Shofi, Ortmayer, 
Smith, Connell & Valerius 
(Tampa) 


CMS is proud to serve the legal 


of word & data processing systems 
in Florida 


Contact us for a complete list of all our satisfied clients 
and information on the many modules we have 
available for your law office. 
time & billing 3 
client cost accounting @ 
trust accounting 
accounts receivable e 
estate tax planning ® 


docket control 
conflict of interest 
litigation support 
payroll 

and much more 


word processing 
copy control 
telephone control 
management reports 
financial reports 


All systems are sold with the unique CMS risk-free offer. 


Custom Management Systems, inc. 


“Serving only the legal community.” 


187 Office Plaza 

PO. Box 10046 
Tallahassee, Florida 32302 

(904) 878-5155 


Utilizing 4» DataGeneral Computers 


with over 120,000 systems installed internationally 


a 


THE FLORIDA BAR JOURNAL/MARCH 1984 


suant to Ch. 718.5* The definition con- 
tained in 721.05(4){a) essentially defines 
closing for time-share estate plans as 
conveyance of legal title or, in the case of 
agreements for deed, conveyance of 
equitable title. The irretrievable delivery of 
a deed to the purchaser or clerk of court for 
recording serves as evidence of closing as 
does delivery of the agreements for deed to 
the clerk of court in those plans using 
agreements for deed. In time-share license 
plans, closing occurs upon “the final exe- 
cution and delivery by all parties of 
the last document necessary for vest- 
ing in the purchaser the full rights 
available under the plan.”*’ This will be the 
“lease” or “license” contract between the 
parties. The definition of closing is not 
only important for escrow purposes, but 
also for purposes of avoiding problems 
with the nonwaivable rescission period 
since “no closing shall occur until the time- 
share purchaser's cancellation period has 
expired,”** and such early closing “shall be 
voidable at the option of the purchaser for 
a period of one year after the expiration of 
the cancellation period.”’? 

Completion of construction is another 
definition that is important in the escrow 
context, since it too is a condition to be met 


prior to release of escrow funds. The 
definition contained in 721.05(6) incorpo- 
rates the definition contained in 718.202 
(4), but goes far beyond the requirements 
of that section. While the condominium 
definition only requires a certificate of 
occupancy (or its equivalent) for the 
building, the definition contained in 
721.05(6) additionally requires: “(b) That 
all accommodations of the time-share unit 
and facilities of the time-share plan are 
available for use ina manner identical in all 
material respects to the manner portrayed 
by the promotional material, advertising 
and public offering statements filed with 
the Division.” 

These expanded criteria are met when: 
(1) a certificate of occupancy has been 
issued for the entire building in which the 
unit concerned is located; (2) the unit itself 
is completed and furnished; and (3) all 
facilities and amenities shown to be a part 
of that phase of the time-share plan are 
completed. The division has taken the 
position that those amenities of the phase 
illustrated or described in the promotional 
materials and prospectus must be 
completed. The use of disclaimers or 
language superimposed over the illustrated 
amenities stating that they will not be 
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complete until a later date or that they may 
not be completed at all will be ineffective. 

The legislature severely limited those 
entities that may serve as escrow agents. 
Those limitations are contained both in the 
definition of escrow agent, 721.05(13), and 
the introductory paragraph of 721.08. 
Taken together, these sections provide that 
only the following may be escrow agents: 
(1) A savings and loan association, bank, 
trust company or other lending institution 
located within Florida with a net worth 
exceeding $5 million; (2) a member of The 
Florida Bar; or (3) a duly licensed real 
estate broker. Both attorneys and brokers 
must post a $50,000 bond in order to quali- 
fy.4° Further, the escrow agent must “be in- 
dependent of the developer and seller and 
no developer or seller nog any officer, 
director, affiliate, subsidiary or employee 
thereof may serve as escrow agent."4! The 
independence requirement crucial 
especially when considered in conjunction 
with the escrow agent's fiduciary obliga- 
tion to purchasers. 

Other definitions of particular impor- 
tance include those of “conspicuous 
type,”4? “offer to sell,“43 and “owner of the 
underlying fee.”44 Conspicuous type is re- 
quired in numerous sections of the contract 
to purchase*S and public offering state- 
ment,#® as well as in advertising 
materials.4” Use of conspicuous type is pro- 
hibited in contracts for purchase and 
public offering statements except where 
required by law. Conspicuous type means 
“type in bold-faced capital letters no 
smaller than the largest type (excluding 
headings) on the page on which it appears, 
and in all cases, at least 10-point type. . . 
[and] . . . it shall be separated on all sides 
from other type and print."4* It is antici- 
pated that a rule will be promulgated by 
the division as to the meaning of the word 
“headings.” 

The definition of “offer to sell” has been 
broadened beyond its prior substantial 
scope. It now specifically embraces ad- 
vertising and attempts to encourage 
persons to participate in the time-share 
plan. While, arguably, these activities were 
previously covered, they have now been 
specifically included. 

The concept of “owner of the underlying 
fee” appears in those sections dealing with 
contracts to purchase*? and public offer- 
ing statements.*® The definition includes 
“any person having an interest in the real 
property underlying the accommodations 
or facilities of the time-share plan at, or 
subsequent to, the time of creation of the 
time-share plan, or any person who pur- 


| a 
: 
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chases 15 or more time-share periods for 
resale in the ordinary course of business. "5! 
Encompassed within the definition are 
mortgagees of the property underlying the 
plan and other types of lienholders. 


Contracts for Purchase 

In amending 721.06, contracts for 
purchase of time-share periods, the legisla- 
ture required certain additional informa- 
tion be included in all contracts with par- 
ticular emphasis on time-share license 
plans and plans utilizing agreements for 
deed. Most of the information falls within 
the category of disclosure rather than sub- 
stantive contractual rights. Among the dis- 
closures that now must be contained in a// 
contracts are the following: (1) the name 
and address of the owner of the underlying 
fee;S? (2) financing charges to which pur- 
chasers may be subject;5 (3) estimated date 
of completion of construction;s4 (4) 
estimated date of closing:** (5) conspicu- 
ous type disclosures concerning the 10-day 
cancellation period;** and also (6) a state- 
ment advising purchasers that if they 
timely cancel, all payments will-be refund- 
ed within the specified time period, and the 
refund will be reduced by the proportion of 
contract benefits actually received by the 
purchaser prior to cancellation.*’ 

The reduction of refund clause was ap- 
parently inserted to cover those situations 
in which a purchaser executes documents 
on day |, stays in the unit from day | 
through day 7 and cancels on day 9. 
Presuming a plan of 20-year duration, a 
total purchase price of $10,000 and a down 
payment of $1,000, the developer would be 
permitted to subtract $500 (1,20 of 
$10,000) from the refund and return the re- 
maining $500 to the purchaser. The 
division has taken the position that “con- 
tract benefits” consists of use of the accom- 
modations and facilities. Developers are 
not permitted to reduce the refund based 
merely upon such circumstances as the 
developer making only the pool available 
for use during the cancellation period. 

One other comment concerning the last 
disclosure is in order. Section 721.06(1)(i) 
requires a statement that “the refund shall 
be made within 20 days after receipt of 
notice of cancellation or within 5 days after 
receipt of funds from the purchaser's 
cleared check, whichever is later.” This is in 
apparent conflict with 721.10(3) which 
provides “Such refund shall be made 
accommodations or facilities are no longer 
available for use as provided in the 
contract and public offering statement.*? 
This is the same disclosure as required 


prior to the 1983 amendments, except for 
the addition of the “public offering state- 
ment” clause. 

If the plan is one conveying a time-share 
estate, the conspicuous disclaimer 
concerning designation of the managing 
entity as the taxpayer's agent, has been 
changed to specifically reference 192.037.% 
Contracts for those plans utilizing an 
agreement for deed must contain a 
statement advising the purchaser “that the 
signing of the agreement for deed does not 
entitle the purchaser to receive a deed until 
all payments under the agreement have 
been made.”¢! Further, 721.06(2) requires 
that the agreement for deed shall be re- 
corded by the developer who shall pay all 
recording costs associated therewith. For 
those plans in which the accommodations 
or facilities are subject to a lease, the 
contract must include as an exhibit, a copy 
of the executed lease and include within the 
contract in conspicuous type “This time- 
share period is subject to a lease (or 
sublease). "62 

The 1983 amendments have added a new 
contract disclosure relating to the status of 
title of the accommodations and facilities. 
Section 721.06(1)(k) reads as follows: 


within 20 days of demand therefore by the 
purchaser or within 5 days after receipt of 
funds from purchaser’s cleared check, 
whichever is later.” Section 721.10(2) pro- 
vides that the notice is deemed given on the 
date postmarked (if mailed), or when 
transmitted from place of origin (if tele- 
graphed), so long as the notice is actually 
received by the developer.** Thus, a 
disparity exists as to whether the 20 days 
commences with the date of postmark (or 
transmittal from place of origin) as called 
for in 721.10(2) and (3), or from the date of 
receipt of the notice as implied in 
721.06(1)(i). The division has opined that 
since 721.10 is more specific and direct, 
that section controls rather than 721.06, 
which is less specific and phrased in terms 
of disclosure rather than mandatory, 
directive language. 

In addition to the six types of disclosures 
listed above, other provisions may be 
required to be inserted in the contracts to 
purchase depending upon the type of 
contract or time-share plan involved. If the 
plan is one conveying time-share licenses, 
the 1983 amendments require a disclosure 
in conspicuous type advising of the addi- 
tional right of cancellation in the event the 
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(k) Unless the developer is at the time of 
offering the plan the owner in fee simple 
absolute of the accommodations and facilities of 
the time-share plan, free and clear of all liens and 
encumbrances, a statement that the developer is 
not the sole owner of the underlying fee of the 
accommodations of facilities without liens or 
encumbrances, and shall include: 

1. The names and addresses of all persons or 
entities having an ownership interest or other 
interest therein; and 


2. The developer's actual interest therein. 

In addition to the various changes listed 
above, the 1983 amendments made other 
minor changes to the 721.06. The prior 
requirement that the contract contain the 
date the contract is executed by a// parties 
has been changed to the date it is executed 
by each party.** A prior optional descrip- 
tion of the duration of the plan in months 
rather than years has been deleted. 
Escrow agents are required to provide 
every seller with a receipt for all funds paid 
to the seller (presumably by the 
prospective purchaser). The prior re- 
quirement of the statement that oral 
representations cannot be relied upon and 
that the seller makes no representations 
other than those contained in the contract 
and public offering statement has been 
deleted. A somewhat similar statement in 
conspicuous type is, however, now 
required in the public offering statement.°7 


Public Offering Statement 

The 1983 amendments substantially 
broadened the public offering statement 
section. It appears that in drafting the 
amendments, the legislature borrowed 
heavily trom the disclosures required in 
Ch. 718, and added numerous others. The 
amendments not only added additional 
required disclosures but also changed the 
form of the public offering statement, the 
time periods for review, filing fees, and 
some substantive purchaser rights. 

The 1983 amendments retain the prior 
prohibition against offering prior to filing 
of the statement with the division and 
voidability status of contracts entered into 
prior to approval.** However, the time 
period within which the division must 
respond to the filing has been lengthened. 
The response time for the initial filing has 
been increased to 45 days from the prior 
20-day period. Response time following 
the filing of corrections to cited deficiencies 
has been lengthened to 20 days from the 
prior 15-day period.*® The time period for 
division response to changes to previously 
approved filings (such as amendments) has 
also been lengthened to 20 days from the 
prior 10-day period. There has been added 
a 30-day deadline for the developer to 
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respond to cited deficiencies in such 
amendment filings. If the developer fails to 
correct those deficiencies within the 30-day 
period, the division may reject the amend- 
ment.7¢ 

In conjunction with the changed 
response times to filings, the 1983 amend- 
ments also codify for time-share plans the 
“material change” rule contained in §7D- 
18.01(5), Fla.Admin.Code. That rule 
requires that, in the event of an 
amendment, the developer shall deliver to 
purchasers who have not closed a state- 
ment of a right of voidability if the amend- 
ment materially changed the offering ina 
manner adverse to the purchaser. The rule 
was codified almost verbatim. However, 
the requirement of delivery of the 
amendment to the purchaser was not 
mentioned except in the introductory 
clause of 721.07(3)(b) which states “At the 
time amendments are delivered to purchas- 
ers, as provided in paragraph (a), .. .” Un- 
fortunately paragraph (a) makes no refer- 
ence to delivery of the amendment to 
purchasers. The division has taken the 
position that the delivery of the 
amendment shall be made in the same 
manner provided in §7D-17.06, 
Fla.Admin.Code. 


It should be also be noted that 721.21, 
purchasers’ remedies, was amended to in- 
clude among those actions in which the 
prevailing party may be entitled to attor- 
neys fees: “any action in which the pur- 
chaser claims a right of voidability based 
upon ...an amendment which materially 
alters or modifies the offering in a manner 
adverse to the purchaser,. . . .” 

One other change related to amend- 
ments concerns the sequence and effective- 
ness of the filing. The prior statute re- 
quired only that material changes be filed 
with the division within 15 days of the 
change.”! Under the 1983 amendments, all 
amendments must be filed prior to the 
effectiveness of the change.7? 

Filing fees for public offering state- 
ments were doubled under the 1983 
amendments from the previous 50¢ per 
time period to $1 for each period.’ 

The organization of the public offering 
statement remains largely the same as pre- 
viously required. The 1983 amendments 
require a cover page, summary section, 
separate index of contents and exhibits 
and the text section.”4 Requirements for 
the cover page have been slightly modi- 
tied. The cover page may now include only 
(1) the name of the time-share plan and (2) 
the required disclosure statement.’ The 
disclosure statement itself was changed. 
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ostofwrittenreports: 
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Previously a portion of the required lan- 
guage read “Oral statements cannot be re- 
lied upon as correct statements of seller 
representations. Refer to this document 
for correct representations.*’® The new re- 
quirement must now state “You should not 
rely upon oral representations as being 
correct. Refer to this document and 
accompanying exhibits for correct repre- 
sentations. The seller is prohibited from 
making any representations other than 
those contained in the contract and this 
public offering statement.””’ 

A summary page similar to that required 
in Ch. 718 has been added. Its contents 
consist of all statements required to be in 
conspicuous type in the offering state- 
ments and all exhibits thereto.78 

Most of the information required by the 
1983 amendments to be placed in the 
public offering statement textual section is 
identical to that required by either Ch. 718 
or prior Ch. 721. Thus, those condomini- 
um time-share plans which met the prior 
requirements for public offering state- 
ments will have met roughly 75 percent of 
the requirements of the 1983 amendments. 
Those plans which met merely the re- 
quirements of the prior Ch. 721, and not 


those of Ch. 718, will be required to be 
revised substantially. This analysis will 
merely attempt to examine those changes 
wrought by the 1983 amendments that 
differ from both the prior Ch. 721 and Ch. 
718. No attempt will be made to dis- 
tinguish the new 721.07 textual require- 
ments from the prior 721.07, since that 
would involve a near complete recitation 
of 718.504. Every textual change will not 
be mentioned, but rather only those con- 
sidered somewhat material by the authors. 

Much of the additional information 
required by the 1983 amendments to the 
text of the public offering statement is 
merely a specific requirement where the 
previous requirement was general in 
nature. The specific requirement of “a 
statement as to whether any interest in the 
underlying real property will be conveyed 
to the purchaser””? is thus merely sup- 
plementary to the prior general explana- 
tion of the form of time-share owner- 
ships.8® Similarly, the requirement of a 
statement of the duration in years of the 
time-share plan contained in new 
721.07(5)(f)5 is a specific requirement sup- 
plementing the prior general information 
requested in prior 721.07(5)(f). 


Many of the new textual disclosure re- 
quirements concern the status of title of the 
real property underlying the time-share 
plan. Section 721.07(5)(k) now requires a 
disclosure of the existence of any 
mortgages. Further, this subsection re- 
quires a disclosure of how liens, defects, 
judgments mortgages, or other encum- 
brances “will be removed or satisfied prior 
to closing.” 

Related new disclosures include: (1) All 
unusual and material circumstances, fea- 
tures and characteristics of the real proper- 
ty;§! (2) description of any judgment 
against the owner of the underlying fee 
which is material to the time-share plan;*? 
(3) description of any suit material to the 
time-share plan of which the owner of the 
underlying fee has actual knowledge:;* (4) 
description of any financing offered to 
prospective purchasers by any entity in 
which the developer has an_ interest, 
together with a statement that a change as 
such will not be deemed material;*4 and (5) 
detailed explanation of any financial 
arrangements for completion of all 
promised improvements.*5 

The area of budgets and assessments is 
also one in which the 1983 amendments 
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added certain new requirements. Many 
were necessary because of the nature of 
time-share as contrasted with whole unit 
condominiums. For example, 721.07(5) 
(x)(1) now requires: “Expenses shall also 
be shown for the shortest time-share 
period offered for sale by the developer. If 
the time-share plan provides for the offer 
and sale of units to be used on a nontime- 
share basis, the estimated monthly and 
annual expenses shall be set forth in a 
separate schedule.” Another change 
required, due to its importance in the time- 
share context, is a listing as a line item in 
reserves of accounts for “replacement of 
unit furnishings and equipment and any 
other component the useful life of which is 
less than the useful life of the overall 
structure. 

Developer guarantees receive special 
attention in the public offering statement 
under the new amendments. The textual 
portion now requires that in the event the 
developer guarantees the level of assess- 
ments, the description of the arrangement 
shall include (1) the time period of the 
guarantee; (2) a statement that the de- 
veloper will pay all expenses in excess of 
assessments collected from other unit 
owners; and (3) the dollar level of the 
budgetary guarantee.*’ If an assessment 
trust fund is used, specific disclosures must 
be made as to the specific source and 
amount of funds, the name and address of 
the trustee and the investment methods 
permitted. Further, a conspicuous type 
disclosure must advise purchasers that 
trust funds may not cover all assessments 
and that there is no guarantee purchasers 
will not have to pay assessments in the 
future.** 

Several miscellaneous changes in the 
public offering statement should also be 
mentioned. These include (1) the copy of 


the escrow agreement to be attached as an 
exhibit must be a copy of an executed 
agreement;®® (2) various sections require 
an affirmative statement of the Jack of 
existence of an item (e.g., there are no 
restrictions imposed on use of the time- 
share periods); (3) a catch-all section” re- 
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quiring disclosure of “such other informa- 
tion as is necessary to fully and fairly 
disclose all aspects of the time-share plan. 
However, if a developer has in good faith 
attempted to comply with the require- 
ments ...and... has substantially com- 
plied . . . nonmaterial errors or omissions 
shall not be actionable”; and (4) the con- 
spicuous omission of the detailed conver- 
sion requirements of 718.504(15). BU 
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It also includes fifty years of 

expertise serving your kind 
of financial printing 


Check the records on 

your last few printing jobs. 
We believe you'll find a 
few printers who beat us 
with an underbid. 

And then beat you 

with an overrun. 


~ 
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PANDICK PRESS, Inc- 
THE FINANCIAL PRINTER 


1655 Palm Beach Lakes Blvd, Suite 320 
West Palm Beach, Florida 33401, (305) 684-5550 


Full-service offices and plants in New York, Atlanta, Boston, Chicago, Dallas, 
Houston, Los Angeles, San Francisco and Washington, D.C. 
Additional sales offices in Denver, Minneapolis, Palo Alto, Seattle and 
West Palm Beach. 
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BRAKE, SUSPENSION & STEERING 


Expert with extensive investigative and testimony experience on auto- 
mobiles and light trucks. Free consultation. (305) 836-4434. 


ATTERIDA BAR EXAM APPLICANTS 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 

The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
headquarters as follows: 


ORIDA NORD BAR REVIEW COURSE 


W. Maple Rd., Suite A-120 
West Bloomfield, Michigan 48033 
FLORIDA ’s MOST XPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
doctors in addition to technical experts on 
Staff are available to consult and testify in all 
courts. Complete laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 
$225 N. W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices 
159 Great Neck Road 


FLORIDA 
TIES 


LAWYERS SERVICES PAGES 


Free 


INFORMATION KIT. 
contains Sales Rental Plans tor | 
~USED & RECONDITIONED 
IBM WORD PROCESSORS 


NAVY/WHITE BURG/GOLD — 
NAVY/LT BLUE BLACK/WHITE POLICE PROCEDURES 


NAVY/ORANGE BROWN/BIEGE 


The nation's most experienced police 


BURG/WHITE GREEN/RUST procedures and standards specialist. Univ. 
iminologi i i 

9.00 ea. + 1.50 Shipping + 5% tax with 

CHECK OR MONEY ORDER and defense in over 300 civil actions in 46 


states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


Dr. George Kirkham 
and Associates, inc. 


T F Wog’s Neckwear, Inc. 
P.O. Box 11231 
Tallahassee, FL 32301 


Delivery within two weeks 
from receipt of order 


The original tie like P.O. Box 10556 
the Governor wears 32302 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$3.00 Prepaid - 10 for $2000 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS] ADD'L 
LOAN 1st PYMT | PER YEAR SETS 
$ % $ $1.50 ea 
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IBM Mag Card and 
Memory Typewriters 
Office System/6 
Information Processors 


All equipment guaranteed 
for IBM Service 
Agreements 


Call toll-free 
1-800-521-3085 


in Michigan, 1-800-482-3651 


or write 


Word Processing Exchange, Inc. 


THE RIGHT 


MEDICAL EXPERT 


Inthe right specialty 
+ In the right sub-speci: 


+ Inthe right location 
Atthe right price 


For information, free consultation, ad 
details of our FREE CASE ciciaaceanas 
ssa us TOLL FREE. 


GOLF 

by the GULF! 
CONDOMINIUM 4 
RENTALS 


e@WEEKLY 
MONTHLY 


e SEASON 

3 B/R 

sean GY Resor 
apart P.O. BOX 1116 

Fully Equip. CRYSTAL RIVER, FL 32629 
27 Hole (904) 795-4211 

Golf Course. 70 MILES NORTH OF TAMPA 


| we 

Inc. 
800-225-JDMD 

|| 


PATENTS, TRADEMAR 
ECONOMIST 


& PRODUCT LIABILITY 
WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY maeuvoentes 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS We provide the services you most 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 frequently require for your Patent, 


Trademark & Product Liability Clients. 


Write or phone for our Free Form File 
#11, with our Schedule of Fees & 
Services, including our “Public Notice” 
searches of the records of the U.S. 
Patent & Trademark Office. 


J. FREMON JONES, PH.D. 
400 W. Morse Bivd., Suite 120, Winter Park, FL 32789 (305) 896-4020 


Your message could be on this page 


The Florida Bar Journal affords the dealer in goods and services for lawyers a NA ~ATCO 
unique opportunity to reach the 33,500 members of The Florida Bar. For NC. 


information about advertising, call Clara Mae Hart at (904) 222-5286. 200 Park Avenue Suite 303 East 
New York, NY 10017 (212) 661- 8600 


A Service for Lawyers 


TRADEMARK 2% 2224244 


& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design ce | N D U STRI ES j | 
plus goods or services. FEES: TRADEMARK ae 
OFFICE Files—Wordmark—$45. 2 or more— “VOU a COR PORATE SU PPLI ER” 


$40 each. COMMON LAW—$20 additional 


DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply title/autnor/regs— 
FEE:: $75. 2 or more—$70 each. 

GOV'T. LIAISON—AII agencies—SEC 


(10K’s). ICC, FTC, Court Records. Con- 

gress. Records, etc. Fee on request. OUT OF DOWNTOWN BUT NEARBY! 
APPROVED—Our services meet standards WITH SECURE “ON PREMISES” FENCED PARKING 
set for us by a D.C. Court of Appeals Com- 


Oe iat successful experience-not connecteu with NEW Address: 34 N.W. 11t h Street 
the Federal Government. Miami, Florida 33136 
GOVERNMENT LIAISON SERVICES, INC. Telephone: SAME 358-2571 
108 Wash. Bidg., 1011 Arl. Bivd., 
P.O. Box 9656, Arlington, VA 22209 We would LOVE to have YOU visit Us!! 


( Rare coins Florida’s best bar review Course 


s 
in the estate Whatever your needs, BRC has just the program for you in Florida (or other states). 
3 For more information, mail this coupon today. 
you re Name 
s 
handling? 


Having difficulty obtaining 

an accurate appraisal of the 
rare coins in an estate or trust 
you’re handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 

you are dispersing. 


_ Member: A Diary is a must!! 
American Numismatic Association 


Call us collect MAKE-YOUR 
(305) 373-3001 S THE FLORIDA LAWYERS DIARY & MANUAL 


My, Mtn, 


wer" 


Address 


= 

\\ 


™ 
BRC Telephone (area code ) 


The course the others imitate 


Law School Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


e Reasonably priced at $23.00 

e Your name embossed in gold on 
the front cover at no extra charge 

e Published annually by 


INVESTMENTS OF FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


The Source for superb quality. 
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SHARPEN YOUR SKILLS 
GAIN A DECISIVE EDGE 


The Primer on Medical Malpractice. This is a skills “how to do it” book, 
not found in libraries, useful in every malpractice case. It is the guide that 
helps you discover, understand, prepare and present the medical 
malpractice case. 


The Primer on Thermography. The only complete Thermography text- 
book. 200 pages and 125 color pictures of quick, easy to understand 
Thermography. Everything you need to know for discovery and 
courtroom use. 


The Primer on Soft Tissue Injuries. A complete guide to objective and 
subjective findings in soft tissue injuries, strains, sprains, dislocations and 
how to recognize important findings and omissions. The Primer explains 
how to chart and rate loss and plan factual presentations. 


The Weight of Medical Evidence. Twelve one-hour cassettes teach 
how to evaluate and prepare the personal injury case, claims, 
pretestimony conference, depose the treating physician and relate the 
injury to the accident. A 200-page text is included. Six CLE credits in Trial 
Practice, Personal Injury and Wrongful Death, Trial Practice - General, 
Workers’ Compensation, Criminal Law, Appellate Practice and General 
Practice. 


About the Author. Harry Rein, J.D., M.D., is a doctor lawyer, and a 
recognized expert, author, lecturer on these subjects. He has combined his 
experiences, extracted winning concepts, corrected poor techniques and 
created these skills books for lawyers, doctors, and claimspeople. Each of 
these works is unique. 


Complete the coupon below, enclose a check in the proper amount and 
send to: 


SKILLS BOOKS 
3803 Lake Sarah Drive 
Orlando, FL 32804 


Primer on Medical Malpractice at $100 

Primer on Soft Tissue Injuries at $25 

Primer on Thermography at $85 

Weight of Medical Evidence (12 cassettes and book) at $125 
(Deduct 10% discount if you order two of above; deduct 15% for three; 
deduct 20% if ordering all four.) 


Name 


Phone ( ) 
Address Zip 


WE’RE YOUR PUBLIC LIBRARY 


to) 
get 
US? 


MORE CLIENTS! 


Expand and promote your prac- 
tice professionally. Send client- 
oriented legal newsletter to past, 
present and potential clients 
imprinted with your firm name, 
address and phone number. En- 
courages “client recall”. Sample 
issue and rates upon request. 


LEGALINE, INC. 
Dept. FBJ 
9123 Old Annapolis Road 
Columbia, Maryland 21045 
(301) 995-0545 
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AN INTERNATIONAL 
CENTRE FOR 

* Trust Administration 

* Corporate Services 

Financial Planning 

* Accounting Services 


SERVING THE 
FOREIGN NATIONAL 


RoyWest Trust Corporation 


S.A. Lausanne 
Avenued'Ouchy41 ‘Tele: (021) 27-29-12 
Case Postale 120 Telex: 25455 
1000 Lausanne13 Cable: WEROYCH 


Switzerland 


Our controlling shareholders are 
The Royal Bank of Canada Group 
and National Westminster Bank PLC 


Other RoyWest Trust Companies 
are located in THE CHANNEL 
ISLANDS, ISLE OF MAN, LIECH- 
TENSTEIN, BAHAMAS, CAYMAN 
ISLANDS, TURKS & CAICOS 
ISLANDS AND PANAMA 


: 
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PICTURE 
WORDS 


THERMOGRAPHY 


“heat picture” that provides a vivid and : 
_ graphic « evaluation of various musculoskeletal conditions including 
sensory nerve irritation and soft tissue injury. Subjective complaints of pain, numbness 
can be documented with accuracy EMG and 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


° Demonstrate ‘‘hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 
Provide permanent evidence in claims involving 


questions of soft-tissue injury Illustrate soft tissue injuries 


YOUR REFERRAL CENTER ABOUT OUR MEDICAL CONSULTANT... 


The thermographic studies are interpreted by and 
under the direct supervision of Harry Rein, J.D. M.D., the 

Thermographic Medical Associates, Inc. provides the highest author of ‘““The Primer On Soft Tissue Injuries,” ““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,’ and ‘“The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.’’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 
adds a new dimension to Thermography. 


Thermographic Medical Associates. Inc. 


1950 Lee Road @ Suite 103 ¢ Winter Park, FL 32789 e (305) 629-4280 6601 Southpoint Dr. N. @ Ste. 240 ¢ Jacksonville, FL 32216 © (904) 739-2578 
500 S.E. 17th Street @ Suite 226 @ Ft. Lauderdale, FL 33316 © (305) 462-8622 4450 Belden Village Ave. @ Ste. 702 @ Canton, Ohio 44718 ¢ (216) 492-8114 


It’s hard to imagine that your 
computer-assisted legal research system 
is an anachronism. But the evidence 
proves that, if you’re not using 
WESTLAW? you're using an outmoded 
system. 

Let’s be specific. Once LEXIS® was 
a good system to use. But computerized 
legal research has come a long way in 
the last ten years, and only WESTLAW 
has come along with it. 

Consider something as basic as 
using Shepard’s. With LEXIS, it takes 
3 steps to obtain Shepard’s listing of a 
displayed case. And it can take up to 9 
more steps to see the text of a citing case. 

The same operation that took 12 
steps on LEXIS takes only 4 steps on 
WESTLAW. Why? WESTLAW’S opera- 
tion gives you the flexibility to move 
quickly back and forth between data- 
bases. This random access allows you 
to explore more cases, play a few hunches, 
and that could make the difference 
between winning and losing. 

Also, cases on WESTLAW are 
preceded by an editorially prepared 
synopsis so you can tell at a glance if 
the case is relevant to you. 

And only WESTLAW has Full Text 
Plus with editorial features, synopses, 
headnotes, digest topics, and key numbers 
to each case. LEXIS offers only full text. 

Then, after reading a case, you can 
quickly switch to WESTLAW’S Insta- 
Cite"database for a current appeals history. 
Only WESTLAW offers so many ways 
to protect the accuracy of your research. 

So don’t wait until the middle of a 
trial to discover your research system is 
outmoded. Call or write for more infor- 
mation on WESTLAW today. 


KEEPING PACE WITH 
THE LEGAL MIND 


Call Toll Free 1-800-328-9352 or write: WESTLAW, West Publishing Co., P.O. Box 43526, St. Paul MN 55164 


‘ 
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